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HfO-l*fl
lk2
1^3-1^
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VOLUME

I

ABSTRACT OF TRIAL PROCEEDINGS
BEFORE THE HONORABLE GORDON R* HALL, DISTRICT JUDGE
THE COURT: Gentlemen, the Court has never adopted a formal pre-trial
order*

You have stated issues in varying ways*

MR. REIMANNf

The difference between plaintifffs proposed pre-trial order

as revised, and the one proposed by defendants, is that the first claim in the
complaint is based on a tort, not a contract*
MR* ASHTON:

(R. 1)*

There is an issue as to whether there was an agency either

express, apparent or ratified*
THE COURT: Neither one of the proposed pre-trial orders precludes any
theory either party wishes to interpose* * * * I CUB willing to hear all issues
that you have raised by your proposed pre-trial orders*

As to questions of law

as to various defenses raised, the Court will hear matters as the case develops*
(R* 2)* The Court sees no need for any opening statement*

(R* 3)*

(Discussion between the Court and counsel, as to tonnage hauled by Clark
Tank Lines, billed to Otto Buehner & Company and paid at the irate of 17*55 per
ton* R* 3-5)• Mr. Reimann stated that Mr* Murdock of Clark Tank Lines, the
comptroller, is prepared to testify that every billing was made to defendant
Otto Buehner & Company*

No one else was ever billed for the haulage, and every

billing was paid by Otto Buehner fc Company*

Mr* Ashton said, "I would so state.'1

(R* 6-8)* Mr* Reimann offered in evidence certified copy of U* S* patent to
Section 21, Township 13 North, Range 16 West, Salt Lake Meridian, as the property
from which the aggregate was taken*

Not disputed that American Aggregate Corpor-

ation had valid leases on all of the claims in Section 21, located by John Rigby
and his brother*

(R* 8-9)

DONALD G* PRINCE, sworn and testified on direct examination as follows:
I graduated Digitized
in Geography
atHunter
theLaw
University
in BYU.
1953, and received master
by the Howard W.
Library, J. Reubenof
ClarkUtah
Law School,
Machine-generated OCR, may contain errors.

of science in 1953 in Geography and Geology. Employed by Division of State
Lands since that time*
particular stone).
21.

(Stipulated that he is qualified as to nature of this

I have had experience in examining the properties in Section

I was on Section 22 many times. The State has the mineral rights to Sec-

tion 22.

(R. 10-11).

(Discussion). Mr. Reimann says he intends to show this

material is unique. Mr. Ashton denies it is unique, and not an issue.
12).

(R. 11-

Mr. Reimann contends that the only place where the milk white quarts

specified by the architects and by the First Presidency for the job in question,
called Park Valley White Quartz, is located is on this property. It has been
admitted by Mr. Buehner that this material was specified.
MR. PRINCE:
found.

I recognise the material, Exhibit 3-P»

(R. 12-13)*
I know where it is

(R. 13). The only place I have observed this white material is in

Section 21. I have searched the area including the State lands. As you get into
Section 22, the material becomes buff colored or tan. I have searched the State
lands for a number of years to ascertain different colors of quarts. I observed
that the only place this material is found is in Section 21. Exhibit 3-P
admitted in evidence.

(R. 13-1*0•

Cross-examination by Mr. Ashton:
I have never examined the specifications. I am referring to quartzite
up around Park Valley. White quartzite is common throughout the country. (R.15)«
JOHN W, RIQBY was sworn and testified on direct examination as follows:
I am the locator of the Snow White Claims Nos. 1, 2, 3$ ** and 5t and Snow King
Placer Claim in Section 21, Township 13 North, Range 16 West, Salt Lake Meridian.
We have kept up all the assessment work.

(Mr. Ashton admits he has good title).

Mr. Reimann shows counsel lease dated June 1, 1966, and lease dated 1971* After
discussion the Court ruled there is no issue as to the leasehold interests of
American Aggregate Corporation from and since June 1, 1966.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(R. 16-18).

Mr. Ashton stipulated that the sample Exhibit 3-P came off the Rigby
mining claims.

(R. 18). Witness: This material has a commercial name of

Park Valley quartzite. It is milk white. I have been familiar with this land
for 13 years. The milk white quarts ends at the east end of Section 21. The
only place I can find any of that quartsite after many weeks checking, was on
Section 21.

(R. 19) I explored the areas to the east of Section 21. The

quartzite there is gray—gray white with an opaque luster, far from white. This
material was first used by Otto Buehner Company on a building in Chicago. (R. 20).
Cross-examination by Mr. Ashton:
The consideration for the lease was payment of royalty and doing the
assessment work. We got royalty for this quartzite, not only for what was
shipped to the Buehners, but others. About If ,000 tons went to the Science
Building in Seattle, when we owned the claims.

(R. 22). Mr. Wolf had a lease

from me. I donft know if the Buehners had a majority interest with him. (R. 23).
Cross-examination by Mr. Runyan:
We have received by way of royalty since the Reimanns or American Aggregate
leased our mine, 10 to 12 thousand dollars since 1966.

(R. 23) Since Mr.

Brimhall has worked the pit we have received about $**,900.00. That9s at 11.50
per ton. There is only the one strata there that is pure milk-white quartz in
the entire area. The color and texture is uniform in the one area. That one
core there is down 30 feet, and it has a little more iron stain on the seams.
(R. 2*0. Hy Wolf had asked me as a prospector to look out for white quartz
because they were in need of this. I followed this quartz up a draw and traced
its float from ledge to ledge.
leases:

(Mr. Ashton asks Mr. Reimann as to dates of the

June 1, 1966, and June 1, 1971, each a five year lease.
Re-direct examination by Mr. Reimann:

I have been paid on royalty from American Aggregate, in full to date.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(R. 25)*

Mr* Ashton stipulates that Mrs. Rigby, wife of John W. Rigby, would

testify substantially the same as he did as to what can be observed by a lay
witness*

Mr* Reimann states that she would testify that the rock to the east is

not white*

(R* 26)

Defendant PAUL BUEHNER, president of Otto Buehner & Company and general
manager, called as an adverse witnessf sworn and examined by Mr* Reimann:
My name is Paul Buehner*
tc Company*

I am president and general manager of Otto Buehner

Have been for 22 or 23 years*

and to negotiate contracts*

I have full authority to make contracts

No one has any higher authority*

(R* 27)* I have

been acquainted with the mining claims in Park Valley since 1962 • *e used some
of the aggregate on a job in Detroit*

There was some other milk-white quarts

other than this material» located in Virginia*
the quarry, I was interested*

(R* 28)* When Hy Wolf operated

We had an organisation called Aggregate Supply

Company* of which we had 51% interest* and Hy Wolf had k<#>. We sold aggregate
to different concerns and firms*

Could have sold to Style-Crete, Inc*, which

is a competitor of Otto Buehner in the cast stone business*

(R. 29)*

After

1966 Otto Buehner & Company purchased Park Valley quart2 from American Aggregate
Corporation*

Exhibit Jf~P is a purchase order issued by Otto Buehner fc Company*

and the subsequent sheets are quantities shipped to Otto Buehner & Company by
American Aggregate Corporation in 1967 •

(R* 30)

(Exhibit ^-P offered in evidence.

Objection, and argument by counsel* Mr* Ashton, Mr* Runyan and Mr* Reimann*
Reimann states that it shows price, and a course of prior dealing*
pre-trial order shows it was taken behind our backs wrongfully*

Mr*

Plaintiff9s

We rely on the

rule of law that when a party quotes a price the other party cannot go behind his
back to get it from someone at a lesser figure*

Defendant recognized American

Aggregate as the one entitled to sell this material*

(R* 31)* Mr* Ashton says

there is no question about dealing with American Aggregate*

Mr* Reimann says

it would be Digitized
illegal
dictate
price
tending
toSchool,
restrain
trade and to create
by the to
Howard
W. Hunter Law
Library,as
J. Reuben
Clark Law
BYU.
Machine-generated OCR, may contain errors.

a monopoly.

Exhibit *f-P admitted.

(R. 32-33)*

WITNESS: The material that was specified is the same type of material
here*

(R. 33)* We had additional dealings with American Aggregate Corporation

after that date for purchase of Park Valley White quart*.

(Mr. Ashton objects

that testimony does not show reasonable value. Mr. Reimann states plaintiff does
not claim reasonable value, but that a man in business has a right to set the
price of his product, not his adversary or competitor.

(R. 3*0

We paid $35*00

per ton shown on that purchase order. Do not know if Otto Buehner & Company ever
paid less than $35*00 per ton to American Aggregate Corporation.
With regard to the new church office building at State Street and North
Temple in Salt Lake City, we knew that Park Valley White Quarts was specified
as the aggregate for the cast stone in that building.

(R. 35)* I knew the

samples had been taken out of the American Aggregate quarrry and that the material
was approved by the architects.

(R. 36)• I knew that the sample approved was

this milk-white quarts. The mockup for the architects to examine was made of
this material, and not from material taken from any adjoining land or from Virgini
or any other place.

(R. 37)•

Otto Buehner & Company bid on the cast stone job for the church office
building, and so did Style-Crete, Inc.

(Mr. Ashton objects. Mr. Reimann states

that it relates to unfair trade practices.) Objections sustained to questions
as to the lower bid of Style-Crete, Inc. Mr. Reimanh states that it relates to
unfair trade practice which tairis the whole operation. Tender of proof: That
Otto Buehner & Company was instrumental in getting Schockbeton, a piece of
machinery which has nothing to do with the quality of cast stone, included in
the specifications for the job, so that no one else could bid, and that Otto
Buehner fc Company as the highest bidder was awarded the contract. Schokbeton is
a patented type of machinery, and Otto Buehner & Company is the licensee.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(R.

38-39). (It shows that unfair trade practice was part of the programf stated
Mr* Reimann*

Objection sustained to the line of questions proposed)•

WITNESS: Prior to bidding on the caststone on that church office building
job, I had a conversation with Don Reimann, vice-president of American Aggregate.
(R. ifO), I asked if American Aggregate Corporation had this Park Valley White
Quarts available for use in that building. I asked for a quotation. It was not
$29#50 a ton for *ft000 tons. It was $28.00 a ton delivered price.

(R. kl).

I

had another conversation with Don Reimann later, and in September 1969, I told
him he had to knock the price down before we could make a deal.

(R. *t2). I told

Don Reimann early in September that we could get the same kind of material for
around $20.00 a ton elsewhere. I did not tell him where we would get it. (R. *t3)<
In September 1969 Mr. Brimhall told me that the sample of this material
taken out of the quarry had been accepted for the job, and I knew that.

(R. Mt).

I told him that the American Aggregate price was too high, and that they would hat
to come down. I told him that if I didn't get it at my price I was going to substitute some other material. I had Mr. Brimhall go back and forth to American
Aggregate several times. I had a discussion with him about taking what I would
call "crusher run". I told Mr. Brimhall that instead of taking selected sizes,
we would take crusher run and told him to find out what kind of a quote they
Mr. Brimhall came back and said
could give on crusher run./»Mr. Reiman quoted a figure of $23*30 per ton for
crusher run. That was one quotation. On deposition I testified Mr. Brimhall
quoted American Aggregate aa saying $23.30 was the lowest figure they would takef
and I said ffno deal."

(R. ^5-46).

It could have been that he quoted American

Aggregate a* saying that $25.50 per ton for crusher run was the lowest figure.
(R. W?).

(Request made for publication of depositions).

(The Court said that

the original depositions cannot be found, so copies may be used. R. *f8).
On deposition, page ^9, line 23 referring to Mr. Brimhall, I told
Mr. Brimhall that he had better tell Don that the price was too high, that he
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had better lower the figure. I so testified.

I asked Mr. Brimhall to talk to Don

and Rich Reimann and see if they wouldn't lower the figure. I was negotiating
with Brimhall.

(R. kS)

I knew Brimhall was dickering with them. After some

other discussions I stated that we planned to take all sizes or what was known
as crusher runf every type of material regardless of size. I beliere D. W.
Brimhall said he thought that would make a difference with Don and Rich Reimann.
After Brimhall came back and said American Aggregate would sell crusher run for
$25.50 a ton. I said "No deal.11

(R. **9)#

I also stated that I could make a

deal with Chidester for material that was just as good at $19*50 a ton delivered.
I testified that at that time Chidester did not have any quarry opened up, that
I knew of. I had a purchase order issued to Chidester dated November 10, 19^9*
(Objection by Mr. Ashton).

(R. 50).

leave
Mr. Runyon, counsel for D. W. Brimhall, was granted^to have H. E.
Barker testify out of order. H. E. BARKER being sworn, testified on direct examatjQn (ft Mrt Runyopftflfollow?:
I am H. E. Barker, 3317 East crest Road, Granger, Utah. (R. 51)• I was
employed by Clark Tank Lines Company in the fall of 1969 and in 1970. I was
director of sales and public relations. I met DeMar Brimhall. He called to ask
if we were in a position to haul some crushed white stone from Box Elder County
to OttoBuehner Company.

I met Paul Buehner. DeMar said he had been involved in

crushing material to various sizes that Buehner needed. Paul Buehner issued a
purchase order to us for around *t,000 tons plus or minus. We were led to believe
that Style-Crete or American Aggregate might do some hauling.

(R. 52-5^)•

We

sublet to Qaylen Christensen of Tremonton, and used Qaylenfs scale. We used our
own equipment. Mr. Brimhall•a crushing equipment was in there, and he had a
loader. They issued a ticket at the loading site, and filled in the weight in*
formation on that ticket and we left a copy of that ticket with Buehner. (R. 5*0*
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We got material to the plant faster than they could take care of it. (R. 55)
We slowed down to the pace they set. We received instructions as to size and
quantity required from time to time from Mr. Allred as I recall. We received
payment from Otto Buehner Company for all the material we hauled*

Brimhall

loaded the trucks in the fall. When we moved back in the spring he apparently
had finished his crushing contract, and he made the agreement with Mr* Christensei
to more his loader up there. The material was in pilest and the plant superintendent pointed out to the loader operator various sizes the plant wanted.
Cross-examination by Mr* Ashton:
This is my signature on Exhibit 5-D. At the bottom is the signature of
Douglas Hunt. We operated tinder this agreement in hauling. The Exhibit 5-D,
dated 11-11-69 received in evidence. This agreement provided for delivery of
approximately *f9000 tons of that material. 2,000 tons before January 1970.
(R. 56-57).

It also provided the price per ton for hauling*

We went to the

Buehner plant, and they told us when they needed more material, the grade and
quality of the crushed material*

Mr* Allred would tell us each day.

(R* 58)*

Whatever instructions given at the Buehner site would be between whoever
was at the plant and the drivers*

I had no regular contact with the Reimanns.

(R* 59)* DeMar said they were going to do some hauling. There was an agreement
on the crushing.
involved.

(R. 60). I got the idea in the fall that Don Reimann was

He said he was involved with DeMar in the crushing of the material;

that there was a lease on the property.

H

e said there was some problem.

we had a contract in writing with Buehner to haul so many tons.

I said

(R. 61). We

didn't have an agreement with any one else, and we hate to think that we are going
to lose some of the haul*

(R* 62)* We hauled close to 2.000 tons by January.

I don't think Mr. Reimann told us to stop hauling.

In the spring of 1970 Mr.

Reimann could have mentioned something to discontinue hauling material to the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Buehners. There was some problem with Brimhall. I said our deal is with
Buehners. Don Reimann wanted us to stop hauling*

(R. 63-6*0.

Cross-examination by Mr. Reimann:
I recill having a conversation with Don Reimann in December 1969 or in
January 1970• He asked who gave us authority to haul materials belonging to
American Aggregate Corporation from Box Elder County down to Otto Buehner fc
Company*

I remember Don Reimann told me Otto Buehner & Company had no authority

to take any material out of there} but I was not concerned with that because I
had a contract with Otto Buehner Company,

(R. 65). At that time I indicated

I had a contract for X number of tons. I don't recall a subsequent conversation
with Richard Reimann, president of American Aggregate early in June 1970. I
don't remember a conversation with either Don or Richard Reimann that he wanted
to be notified when you had hauled 4,000 tons. I don't recall that being the
exact quantity.

I didn't know the nature of the dispute, other than over price.

He mentioned having a lease on the property. I figured we had a bona fide contract; that if Mr. Paul Buehner would sign his name, and if anything went wrong
we would have to take it up with them.

(R. 66-67).

This letter dated June

22, 1970, is on stationery of Clark Tank Lines. Its my signature signed by somebody in our office.

(R. 68). I never personally sent any copies of weigh

tickets to American Aggregate.
Company.

(R. 69). We took orders from Otto Buehner &

(R. 70-71).

GAYLEN CHRISTENSEN, produced as a witness on behalf of D. W. Brimhall,
was sworn and direct examination was conducted by Mr. Runyan:
Hal Barker called me and negotiated a contract for hauling. We have our
own scales at Tremonton, 70 foot scale.

(R. 71)• We were contacted by Clark

Tank Lines to assist in hauling rock out of the Park Valley area. *e were
contacted by Mr. Allred, plant manager for Otto Buehner, either Marvin or Bob
Allred who Digitized
wouldby tell
the
drivers
which
size
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(R. 72). Don

Reimann called me a number of timest and made personal appearances*
Later I put my loader up at the quarry*

(R* 73) •

Mr* Brimhall had to go, so they T c

moved his loader out and he asked me to take my loader to finish loading the
rock to be delivered down to Otto Buehner. One of my truck drivers operated the
loader*

(R* 7*0 • Don Reimann had a driver and he drove also* several loads,

but I do not know where it was delivered, whether to Otto Buehner or for their
own use*

(R* 75)*
Cross-Examination by Mr* Ashtont

All this material we are talking about came from the same quarry. It was
loaded either by Mr. Brimhallfs loader or later by my loader.

(R. 75)• There

were several different piles, crushed by Mr* Brimhall, of different sizes* One
pile left there was the larger size*
Buehner Block*

(R* 76)* The materials were delivered to

From our scales to the quarry was about 117 miles*

(R* 77)*

Don Reimann was there several times with a pickup truck, several times with a
diesel. He told me to get it hauled, in mid-summer of 1970*
hauling until we got a stop order from Mr. Allred*
to quit hauling*

(R. ?8). We kept

Don Reimann did not tell me

We did not haul to any place except to the Buehner plant*

not know where Don Reimann hauled his rock*

Do

(R* 79)• Don Reimann always wanted

to know how many loads we were getting hauled*

(R* 80)* I know there was one

time there was a dispute, either with Mr* Brimhall or Buehner & Company*

(R. 8l)«

Cross-examination by Mr* Reimann;
I had a conversation toward the end of the hauling at my office, with Don
Reimann as to tonnage hauled*
hauling*

I knew nothing about Exhibit 3-D, but I knew they said around 4,000 toni

more or less*
83)*

I had a contract with Clark Tank Lines to do the

When Don Reimann called me he talked about weigh tickets*

(R* 82-

The drivers had invoices from Brimhall on the loands that went to Buehners*

As to the truck of Don Reimann, I do not know where the material was going*
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(R. 8*f) I have the only 70 foot scale north of Ogden, so that practically every
truck of any size that had to be weighed had to come on my scale. My secretary
may have given a report on tonnage to Mr. Reimann in the spring of 1971 • but I
did not to my recollection.

Exhibit 7-P i* in my secretary1s writing. My secre-

tary may have sent it to Don Reimann.

(R. 85)• Exhibit 7-P admitted in evidence,

(R. 86). Clark Tank Lines got a billing of the amount we hauled.
Q Isnft it a fact. Mr. Reimann asked you on repeated occasions both
by telephone and by three trips up there to get copies of weigh tickets?
A We had one copy of weigh tickets left After we tore off the other
copies to send to Clark Tank Lines and Mr. Brimhall; and if Don Reimann had
of asked me for them, the only way we could have got him other copies was
that we would have had to photostat them and to my recollection he did not
ask me for weigh tickets. (R. 87)*
Mr. Brimhall negotiated on the loader. I never saw Don Reimann at the
quarry.
there.

(R. 88). I was at the quarry at the time I took the loader out of
(Shown Exhibits 8-P and 9-P*

I recognise several stock piles. I could

not recognize anything on these pictures. Exhibit 10-P as to stockpiles because
I did not pay that much attention.

(R. 89). I met Rowland Fawson, do not recall

the name, but I met Don Reimann^ driver•
were hauling from Park Valley.

I recognized the rock that my trucks

(R. 90).

Re-direct examination by Mr. Runyont
We had weigh tickets with Christensen Teed and Seed stamped on them. We
recorded all of the weights on the tickets Mr. Brimhall gave the drivers.
Exhibit 13-D shown. None of my drivers wrote that. The notation is Style-Crete.
(Date is 11-18-69 and 11-18-69).

Exhibits 13-D and l*f«D admitted.

(R. 91-52)•

MRe ASHTON requested leave to put a witness on out of order. MR. REIMANN
wants objections to defendants9 defenses, as to value, etc. MR. ASHTON: Well,
you claim we are guilty of fraud. MR. REIMANN:

Yes. More than that.

(R. 92).

JOHN L. CHIDESTER as a witness for defendants, being sworn was examined.
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I am Wasatch County attorney and Heber City attorney*
in a quarry in Park Valley adjacent to Style Crete's.

I have some interests

(Mr* Reimann objects to

referring to American Aggregated quarry as Style-Cretefs. Agreed*

R. 93)*

Exhibit 3-Pf is a sample of quartzite similar to what I have in my quarry* (R. 9*0
Voir dire by Mr* Reimann: I have had no training in geology• or in chemistrj
or minerology* except a little in college*
in Utah.

There are all kinds of quartiites

I have not had experience for identifying materials in general. I have

compared the quartzite that's in the quarry, and took a look at it in the pit.
then looked at the rock in our site* and looked at the rocks in Mr* Maxwell's
pit as well*

Those are places leased from the State of Utah*

The Maxwell lease

is immediately contiguous and east of the quarry you are talking about*
surrounds the property on the north of Maxwell*
outcroppings and compared the rocks as identical*

I traced the vein* looked at
A quarry has been opened on the

Maxwell property. and exposed slightly on our property*
property is bounded on the east by a fence line*
property*

Ours

The American Aggregate

To the east is the Maxwell

(R. 95*96).

Direct examination by Mr* Ashton:

As near as I can recall there was a

strip 50 or 60 feet on the Maxwell property where the quartzite—white quartzite
vein isexposed.

It appears to me in my examination to be the same in color and

quality as the piece shown in Exhibit 3-P*
witness is not qualified to state that
R. 97-98)*

(Objection by Mr* Reimann that the

they appear to be identical• overruled*

I showed this quartzite to Paul Buehner*

sell Jf.000 tons from my property in 1969»

I negotiated with him to

(Objections by Mr. Reimann).

MR. ASHTON: I am going to show that was a completed transaction, a
comparable sale not only from their claiming fraud here, we use this sort
of thing to induce these people to lower their price; and that it was a
fraud on them because there wasnft a bona fide transaction. I want to
show there is a bona fide transaction* (Plaintiff's objection overruled).
WITNESS:
from the

I negotiated for the sale of this material from our lease or

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated
OCR, may contain
errors.
Maxwell lease
to Otto Buehner
& Company*
(R. 98)*

I made arrangements with Mr. Maxwell to trade him a different kind of
rock from our pit in exchange for removing this from his pit. I got a commitment
from Savage Brothers to haul the material. I made arrangements with Shocker
Construction to crush the material to meet certain specifications required by
Paul Buehner, and arrangements with option to crush the material at the pit or
at Otto Buehner Company.

Mr. Buehner was so concerned about the time element we

agreed to go in and haul it so there would be no problem with the winter. There
was no special advantage to hauling it to the Buehner plant and crushing it there
except that we negotiated in October. Mr. Buehner was very emphatic that he had
to have a supply before winter hit* so they could operate through the winter.
(R. 99)«

The purchase order from Otto Buehner Company specified sizes. The

purchase order was Exhibit 15-D. It bears my signature. The date of 11-6-69
was a typographical error. It was accepted October 6, 1969*

(100). Before we

signed Exhibit 15-D we reached an agreement as to sizes. Exhibit 16-D is the
breakdown of specifications to be utilised in supplying this material. (R. 101).
Bingley Construction Company was going to dig the stuff from the pit and
put it in a pile so Savage Brothers could haul it in, so we didn't have to
touch it. Exhibit 15-D offered.

(Mr. Reimann objects for the reason that it doei

not constitute a defense, the defense being a sham and false pleading, as there
was no right to substitute material under the specifications, and the exhibit is
incompetent, irrelevant and immaterial, and not a valid defense. Mr. Ashton
claims it is the same material. Mr. Reimann says it is not the same material,
and denies that plaintiff was induced to agree to a lower price. Further objection that a price was quoted by the owner of the property, and plaintiffs
material was taken, and they cannot use a deal with some one else to get the pric<
down, for it is unfair trade practice and unfair competition under both State
and Federal law. Mr. Runyan has no objections. Plaintifffs objections overruled
and Exhibits
15-D
16-D
admitted.
R. 102-103).
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Two days after Exhibit 15-D was signed—not over k days-—Paul Buehner
called me at Heber City at my residence and said:
"Now you know ve have been dealing with DeMar Brimhall to supply
these materials. And we feel like we ought to let DeMar supply these
materials. I know you have gone to a lot of expenses to run the details
down; we'll be happy to reimburme you for your expenses, but we would like
to get out of the purchase order.11
*e had quite a discussion, but the sum and substance was that I consented to
let him out of his purchase.

(The Court ruled that is was hearsay as far as

the plaintiff is concerned).

(R.103-A).

(Mr. Ashton states that this evidence

is a verbal act of terminating the contract).
if I saw him.

I wouldnft recognize Mr. Brimhall

He called up and indicated that he was interested in leasing the

pit for getting out the white quartsite.

*e told him no, that they were trying

to get the job from Buehner Company and wouldn't be interested in leasing the
pit to him. That conversation was about 30 days to one week before the 4ate
of the purchase order*

(R. 104*103). (Mr. Runyan has no questions).
Cross-examination by Mr. Reimann:

I never produced any aggregate under Exhibit 15-D. (KL03).

It was term-

inated before there could be any production. I have never had any experience
in operating a quarry of this particular type, but with a quarry and crushing
company owned by Bingley Construction Company south of Heber City.

I never had

any comprehensive test or chemical analysis of the materials on the Maxwell
property.

I never had any of it crushed to see how it would appear for white-

ness. There is some variance as to hardness of quartzite.

(R. 106-107). I

was aware of attempts to substitute other material, but not acceptable to the
architect.

I knew that the material on Section 21, of American Aggregate, was

the material that had been designated by the architect.

(R. 108). I knew that

this material from Section 21 had been used in the Space Needle in Seattle,
Salt Lake City Airport and other buildings.

(R. 109).

As to the material I was going to mine, I don't know whether you would
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cill it a sheen*

The formation runs through the fence. As to how much exposure,

it has been a few years since I was up there, in the summer of 1969*
some stockpiles of Style Crete*

There were

No sample was ever taken from the Maxwell

property and submitted to the architect for approval*

I was informed that the

sample from the American Aggregate Corporation property had been approved.
(R. 110). There was some opague material on the Maxwell property*

Some on the

American Aggregate property. There is a rust-colored stain in the fissures~
the fractures.

(R. Ill)*

*e got our lease from the State*

quarry you are talking about is in a different township*

It seems that the

The lease in the name

of Alfonso DeFa had not been opened up at all* The white quartz crops out in
about three places*

In some places there is quite a lot of overburden, and some

place the rock is exposed on the stirface*

(R. 112)* On the American Aggregate

property they had cut a cross section adjacent to where their stockpiles were*
You could see the strata and how it was fractured.

I saw a great deal of materia

in the American Aggregate pit that had no stains at all.

(R. 113)*

We authorized other people to go on the Defa property to mine material.
We could go out and get several hundred ton*

He did not dig out any to crush.

We had no jobs. (R. 114)* The wastage in crushing is approximately one-third,
but it depends on your specifications*
maximum size. Zero is powder*

It could be zero* if you take zero to

Sometimes they want powder*

(R. 115). There

was no powder in these specifications. I do not know if Shocker Construction
ever had any experience crushing this type of material. They seemed to be familiar with the hardness of the material. This is a set of specs as to the size
of materials they wanted.

(R. 116). They separated the sizes by running through

screens. There is no material specified that is down to dust. There might be
many types of white quartz. I found some green quartz on the Maxwell property.
Also some mica schist.

(R. 117) • There was some outcrop that was buff color,
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I a m familiar with black rock near the surface on the Maxwell lease.
Some of the black material gets into the white quartzite*
thick any formations are of white material*

I do not know how

We have building block material at

a little higher elevation, cubed and separated by mica in this lease*

(R. 119)

There is a lot of quartz on the Maxwell property and Defa property that looks
white at a distance*

There is a sheen that you can see from a substantial dis-

tance on most of the quartzite that is exposed*
white*

I wouldn't call it looking white as such*

It doesn't necessarily look
I have never been to the ex-

posures that appear to be white, south of the quarry up on the hill*
some that reflects light*
material*

There is

There is a certain similarity of Exhibit 17-P to the

The material up there is closer to a sugar-type quartz, appears like

calcite sheen*
I saw some green quartz, some gray quartz, and a variety of colors on the
Maxwell property that crop out in various areas as well as on ours*

To my know-

ledge there never has been any core-drilling on either the Maxwell property or
on ours* The Shocker people told me it was extremely hard and had a very abrasivi
effect upon their equipment.

(R* 120-122).

With our plan of moving material out of the Maxwell or Defa leasehold out
to Buehner & Company and to have it crushed there, the amount of wastage would
increase the amount of rock that would have to be hauled out*
any experiments or tests to find out how much that would be*
have a surplus brought down for our own use and crushed.

We did not conduct
We had arranged to

(R. 122).

We were prepared to try to get out the required 2,000 tons for Buehners
before January 1, 1970.

(R. 123)• We figured on a rate for hauling of 17*95

a ton for loading and hauling*
material out for $10,000*00*
the State*

Mr* Bingley was going to open the pits and get thi
(R* 12*0*

There was a royalty of 50 cents a ton to

I was interested in the lease*

I represented Maxwell and Defa*
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And Joe Bingley.

I never was paid any money by Otto Buehner 8c Company for

canceling out the purchase order.

(R. 125). There was some conversation with

Mr. Buehner that it was so late in the year and that Brimhall had a sufficient
stockpile and there would be no risk. I tried to assure him that those people
could be hauling in three days. He did not state that the architects had not
permitted any substitution.

(R. 136).

The stain shown on Exhibit 3-P is the yellow that forms with water. I am
informed that Buehner Block, when they treat this with the acid to take out
this stain.

I do not know personally. Thefence sits right on top of the forma-

tion. It does not appear to be any different on one side of the fence from the
other. There was enough material on the Maxwell side of the fence similar in
appearance to supply ten jobs like this.

(R. 127).

Cross-examination by Mr. Runyant
I do not know if Shocker Company was working with Sumsion Brothers of
Sprinville in connection with crushing.

I got acquainted on a road construc-

tion job they did jointly with Bingley Construction on highway job 189. I do
not personally know that they had a crusher plant at that time.

(R. 128).

Re-cross-examination by Mr. Reimann:
I don't know if acid will take out that stain you have been referring
to.

(R. 128).
(The Court recessed to reconvene at 10:00 A. M. on May 2*tf 1973)*

(R. 128-129).
END OF VOLUME I.
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VOLUME

II

SECOND DAY OF TRIAL, HELD MAY Zk% 1973* 10:00 A. M.
PAUL BPEHNER resumed as a witness, as an adverse witness, examined by Mr*
Reimann:
During the time I have been president of Otto Buehner & Company it has
been engaged in the business of buying and selling aggregates*

We have no price

lists at the present time because we are not in that business now*

(R* 130)*

We were in that business in 1969* Quarts was handled through Merrico Company,
a subsidiary of Otto Buehner & Company.
charged.

I was familiar with some of the prices

Exhibit 18-P is a copy of a freight bill from Otto Buehner & Company

as shipper with American Terrazzo, San Francisco, as consignee.

(R. 131-132).

It is dated March 28, 1970. This freight bill shows we were shipping aggregates
at that time. I was familiar with quoted prices of some other companies in a
general way*
in 1969*

I was familiar with some of the practices involved in quoting pricec

(R. 133)• Not familiar with the practice of quoting a discount of ,

10# for larger quantities in terms of *t,000 tons*
separately for that amount, not from a price list*

We generally negotiated
All of our jobs for quarts

were small except this one on the new church office building.

(R. 13*0 •

The practice in industry in 1969 was not always to quote firm prices for
different kinds of aggregate*
any time*

We could bargain with any producer on any job at

I am not familiar with a statute prohibits price discrimination in

the same category*

(R* 135)* I assume that suppliers in industry quoted a dis-

count of some kind for large quantities*
those discounts.

I have no idea as to the range of

(R* 136)* Referring to the time when I met with Mr* Brimhall

and went on the property east of Section 21, and had a conversation with D* W*
Brimhall about opening up quarries in that part of the State, he could have told
me that he could not guarantee the type of product that would come out of those
leaseholds because they had not been sufficiently developed.
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(R* 137)• That was

in the summer of 1969. Mr* Brimhall akked me while on that trip to take a look
at the American Aggregate quarry or pit. I examined those stockpiles*

I told

Mr* Brimhall that this material was the type which had been specified on the
church building job*

He said he had an agreement with American Aggregate*

(R. 138). He told me a lot of this material was already available for that job.
Don Reimann already had quoted me on it*

I had a discussion with Brimhall as

to the price quoted by American Aggregate Corporation*

(R* 138-139)•

Mr. Brimhall told me he had crushed most of the stockpiles on the property.
I told him Don Reimann had quoted me a price*
run, so why work out sizes*

We agreed we would take crusher

As to the later conversation when DeMar Brimhall

said the lowest figure that American Aggregate will go if we took crusher run
is $23*30 per ton, it would have been in late summer or early fall*
have been as late as October 1st*

It could

When he told me that was the lowest price,

I said, "No deal*" I told him I could get the same kind of material some other
place.

(R. l^fO-l^D*

Exhibit 19-P is the purchase order I refer to that was

issued to D* W. Brimhall by Otto Buehner & Company on the date it bears* (R* l*f2).
Before we issued that purchase order to D. W. Brimhall I had several conversations with him that I planned to take crusher run. I donft know what his
agreement was with American Aggregate*
the rock, but I don't know how much*

I knew he was to get something for crushing

He told me if I made a deal with some other

person for the rock for that project, he would have a lot of money lying there
invested in those stockpiles*

(R* l*f2-lV5). I don't remember telling Mr. Brim-

hall while stating that we could buy from Chidester at about $20.00 a ton, that
American Aggregate Corporation had sold that same kind of material to Style
Crete, our competitor for less than what American Aggregate was quoting to
Otto Buehner & Company.

(R. 1^-1^5)*

Exhibit 19-P admitted in evidence.

There is no statement in it about crusher run*

I signed Exhibit 20-P, which
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specified certain sizes and quantities. Exhibit 20-P received in evidence.
(R. I*f6). I never sent any copy of this purchase order to American Aggregate
Corporation, that I know of. After the controversy arose over the taking of
this quartz, I met at the office of Style Crete, Inc. in Salt Lake City on the
latter part of April or first part of May 1970, with DaMar W. Brimhall, Rich
Reimann president of American Aggregate and Don Reimann, vice president. I
do not recall asking Rich Reimann as president of American Aggregate to sign
this purchase order. I told the two Reimann brothers that I had a signed contract with both DeMar Brimhall and his associates. I told him we would stand
on the purchase order, and would expect them to perform according to the purchase order.

(R. 1V?-1^8)#

I had a discussion with Don Reimann over the phone

before the purchase order was signed.

I didn't tell Don I was going to submit

a purchase order to DeMar Brimhall. He told me to work it out with Brimhall.
(Objection to question that Don Reimann told witness to work it out with Brimhall
as to sizes because he was the crushing contractor. Sustained).

(R. 1^9)•

I knew at the time I had this meeting at the Style Crete office that both
Rich and Don Reimann claimed American Aggregate owned this material that was
taken out and shipped to Otto Buehner & Company.

After we had been hauling on

the job for six months Mr. Brimhall came to me and said the Reimanns want to
talk to me. I said, "There is no use. We have been--they have delivered it
personally themselves•" He met with me for two or three times to talk to me.91
(R. 150)• I did not hire Clark Tank Lines to haul that material. No one from
American Aggregate said a word about having Clark Tank Lines in the picture. I
was dealing with Mr. Brimhall. I did not deal with either Rich Reimann, the
president, or Don Reimann, the vice-president, on that subject.

(R. 152). I

testified on deposition, page 571 line 2:
Q Well, you said in this meeting, did you not, that if Brimhall didn't
have any authority he would have to dig up the difference himself, didnft yout
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A I said it was a negotiation between—if he didnft have the authority
it was between American and Brimhall to settle it, not between us and
American Aggregate.
Q And Rich Reimann asked you if you were in the habit of letting
your janitor or some employee sign a purchase order for Otto Buehner I
Company, didn't he?
A

Something to that effect, which was a ridiculous statement.

Turning to page 5*f, referring to this same meeting:
Q Well, you knew then that American Aggregate Corporation claimed
ownership of that material, didn't you, at the time of this meeting?
A

I knew they claimed it, yes.

(R.153)*

Turn to page 73» line l**r
Q Didn't Don Reimann say that there has got to be a prompt accounting
of all materials delivered?
A This I agree to. I think this was the one stipulation that we made
that I agreed to, but the reason I know there was nothing about litigation is
that when this—what would you call it—well, I guess this meeting here or
the suit you might call it, I was so surprised you could have pushed me over
the desk with a finger that they would start that because I thought that was
all settled. Right, Paul.
Q Well, didn't you state at this meeting, however, that you said
that whatever difference there was between American Aggregate Corporation as
to its quoted price and Brimhall, Brimhall would have to take care of it?
A

That's right.

Q Because you said you had a deal with Brimhall and a signed contract
with Brimhall and you were going to hold him to it?
A

That's right.

I so testified.

(R. 15*0.

Q Well, you knew that it had been the practice all along to give the
aggregate sizes to the crushing contractor, didn't you?
A

Yes.

I promised to furnish copies of all weigh tickets and delivery tickets as
to tonnage hauled. We have done that.

I don't know just when. I don't handle

the office mechanics, but you have them all.

(R. 156). I don't know whether

the weigh tickets themselves have been delivered.

I'm not the bookkeeper. At

that meeting Don and Rich Reimann disagreed with my statements made at that
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meeting. They denied that Brimhall had any such authority. When Mr* Brimhall
stated that he never made any statement to me at any time that he was a partner
of American Aggregate Corporationf I said he had an agreement or a partnership
agreement, I donft know which*
hauling in November*

(R. 157). American Aggregate Corporation started

Their hauling was stopped because the bins were too full

or the weather got too bad*

It go* too muddy and the aggregate got contaminated*

I had practically all of my conversations with Don Reimann*
versation in December 1969* I don't know what was said*

As to a con-

I told him that I was

in touch with DeMar (R* 158)* and I asked if we could work out the deal together,
if he couldM't agree on it and he said go go ahead*
on the matter)*
December 1969.

(Witness says he is confused

I don't know if I had a conversation with Don Reimann in
(R* 159)* I don't remember a conversation with Don Reimann

in January 1970 or with Rich Reimann*

(R* 160). One of the things insisted upon

by Don and Rich Reimann was a monthly accounting* as far as I remember*
know if any monthly accounting was given*
through Mr* Brimhall*

I don't

Copies of all weigh tickets were sent

I don't know that one of the reasons they had to have

copies of weigh tickets was to comply with the lease agreement with Mr* Rigby
and his brother.

(R* 161-162). They did not discuss with me that they had to

know how much royalty was payable* or that they were threatened with cancelation
of the lease in January*

I didn't handle the weigh tickets*

(R* 163). I did

not know that Clark Tank Lines gave you a copy of these weigh tickets*
I don't remember receiving this letter dated May 8f 1971*
it was received by our company*

(R* 164)*

I don*t know if

Exhibit 22-P. Exhibit 2J-P dated June 15*

1971f on the office stationery of Mr* Duffin*

I recognize his signature. Mr.

Duffin was our attorney at that time. The letter could have been turned over to
Mr. Duffin to take care of for the corporation.
of the company.

(R* 166). I am general manager

We have had a practice of turning legal matters over to Thomas

Duffin, the attorney.

(R. 167). In my absence those matters are generally
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referred to Mr. Duffin.
Q Well now, are you denying that Mr. Duffin had the authority to
write that letter?
A I am saying I didnft give him the authority to write this letter
but somebody else did in the company.
(Mr. Ashton objects to that as asking for an answer calling for a conclusion.
Objection sustained).

(R. 168). WITNESS: I have not seen Exhibit 24-P, the

listing of weigh tickets.

(Objection on the ground that the question as to whethex

Paul Buehner instructed that the exhibit be prepared was "improper cross-examination, was sustained).

(R. I69). I did not mail nor hand such a document to

either Rich or Don Reimann.

(R. 170).

Exhibit 25-P is on the stationery of Otto Buehner & Company.
Rich Reimann, but I can't identify the conversation about that.

I talked to

(R. 170). I

had one or two conversations with Don or Rich Reimann about accounting.

I don't

deny this letter was sent. As to a conversation with Rich Reimann about some
additional aggregate, I can't remember that.

(R. 171). I am sure I didn't order

anything over the 4,000 tons. More than 4,000 tons was delivered, but we did
not order it. We had a contract with Clark Tank Lines Company for delivery of
4,000 tons. *e eventually paid for delivery by Clark Tank Lines of 4,912 or
4,913 tons. It was delivered to our place.

(R. 172).

Exhibit 26-P, marked as one exhibit, the first instrument is a check dated
January 9t 1970, from Otto Buehner & Company to D. W. Brimhall for $20,185.78.
The voucher shows 1302.94 tons of Park Valley quartz or white quartz.

(R. 173)•

The next instrument dated May 13» 1970, to D. W. Brimhall from Otto Buehner &
Company is for $3f000.00.

There is a check for $2,437.87 dated June 29, 1970,

with voucher, made jointly to D. W. Brimhall and American Aggregate Corporation.
The voucher part went to D. W. Brimhall with check.

(R. 174). July 2, 1970,

there is a check to D. W. Brimhall and American Aggregate Corporation for
$22,645.93. The next check dated July 7 f 1970, was not cashed until March 7*
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1971»

I donft know if there were any other checks. Exhibit 26-P offered in

evidence* (R. 175)- Received in evidence. Exhibit 25-P received in evidence.
(R. 175). I don't remember any convesation with D. W. Brimhall or Don or Rich
Reimann in May or June 1970 about an additional 700 tons of aggregate.

(R. 1?6).

I don't remember calling either Don or Rich Reimann about 700 tons more. (R. 177)*
I never talked to John Rigby about tonnage or royalty. I had nothing to do
with the lease. I knew they had to pay royalty.

(R. 177)* I didH't know they

had to account for royalty everythirty days, to the Rigbys.

(R. 178). There was

one accounting at the end of the job and that was the only request made of me
personally.

(R. 179)* Exhibit 27-P is a copy of a billing sent to Otto Buehner
(Not then
& Company December 31t 1970, from American Aggregate Corporation./ Received in
evidence. Objection by Mr. Runyan. Mr. Ashton objected.) (R. 180). (Mr.
Runyan asks to call Carlos Frank out of order).
PAUL BUEHNER:

I testified on deposition, page Mt:

Q Well, wasn't there a telephone call made to you personally in
January of 1970, the early part of January, from American Aggregate Corp.?
A

It could have been. •

What was stated?

Q That you stated in this telephone conversation that American Aggregate Corporation would have to get in touch with D. W. Brimhall, that you had
made a deal with D. W. Brimhall?
A I am trying to think of what it was. We had conversations, but I
can't reconstruct this one. Tou will have to ask some questions s o —
Q Well, do you recall (R. 182) that you stated that they would have
to get the information from D. W# Brimhall?
A

For what?

Q

As to what had been hauled and what the deal was.

A

It's possible, yes.

At page **5 of my deposition I didn't give American Aggregate Corporation any
any information as to sizes or quantities.

(R. 183).

Cross-examination by Mr. Runyan:
During conversations and negotiations with Mr. Brimhall prior to the
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signing of the purchase order, I told him I had a price quoted of $19*50 or
$20*00 a ton, one from Mr* Chidester and one from Mr* Roberts.

(R* 18*0*

Mr*

Brimhall asked me to come to the meeting at the Style Crete office, whenever it
I donft know if Otto Buehner & Company received any invoices from American

was*

Aggregate prior to the one tendered as an exhibit dated December 1970*
I signed some of the checks*
one offered here today*

(R. 185)*

There was no invoice from Style Crete prior to the

(R* 186).

CARLOS FRANK, being sworn, was examined by Mr* Runyan:
I live at Tremonton, Utah*

From November 1969 to August 1970, I worked

for Qaylen Christenson, driving a truck*

I drove over to the Park Valley mine

belonging to American Aggregate to pick up rock and deliver it to the Buehner
plant*

As far as instructions as to size and quantity of rock, the man running

the loader at the Buehner plant told me what size to bring in*

When I unloaded

the truck there, I received instructions as to the next load I was to carry*
(R. 187). For the first two weeks I hauled DeMar Brimhall or some of his men
were running the crusher at the mine, and they loaded my truck*

When they pulled

the crusher out Gaylen took his old loader out there. I operated it*
was there I saw a Style Crete truck there, and I loaded it*
lot of rock to the Buehner plant*

They delivered a

After loading a truck, we would pull into

Tremonton and Gaylen's elevator, weighing*
to the Buehner plant*

(R* 188)* Weigh slips were taken

The slip was taken to Otto Buehner Company*

sen had the full concern with the amount of the load and tonnage*
kept that information in connection with each sale*
Brimhallfs letterhead*

While I

Mr* Christen(R* l89)«

He

We had some bills with Mr*

Bills were filled out for every load*

(R. 190).

Cross-examination by Mr. Ashton:
There were four trucks hauling in the spring and summer of 1970*
take about kfo hours

from the quarry or pit to the Buehner plant*

It would

I delivered
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The man on the loader said that if he didnft say

in and I dumped the load*

what size to bring in* to bring in the bigger size*
trucks did not have a tarp*

(R. 191)* Most of the

The smaller size would have a tendency to flow off

if it was windy, so I was the one who hauled the smaller sizes with a truck with
a tarp. I donft think the other trucks hauled the smaller sizes*
I donft know how much was hauled*
all summer.

(R. 191-192).

Gaylen figgered on keeping the truck running

(R. 193)*

I talked to one of the Reimanns later in the summer of 1970. in Gay1en's
officef Gaylen Christensen*
bill of ladings signed*

I believe it was when he was having trouble getting

He told me to be sure to have the bills signed. I

loaded a Style Crete truck*

Some trucks could have hauled smaller sizes*

(R. 195'

I do not know whether the man on the Style-Crete truck hauled to the Buehner
plant or to Style-Crete plant*

I never questioned the right of Style Crete to

take material from any of those piles at the pit*
at Tremonton or at Ogden*

The material could be weighed

(R. 196). The weigh ticket was to tell how much was

on the truck. Then the men from Style Crete hauling also got weigh slips* when
they weighed at Tremonton*
Buehner1s.

I gave my weigh ticket to the man in the office at

(R* 197). I stopped hauling because 1 went to Idaho*

(R. 198)*

Cross-examination by Mr* Reimann:
My truck wasn't always there when other trucks were weighed*

I do not know

what material was weighed by other trucks* There are plenty of places to weigh
besides at Tremonton*

(R. 199). I am not sure whether size No* 3 was the biggest

size that was hauled*

I don't know how many times a Style Crete truck was at the

.quarry to take material*

I didn't keep any record*

When I had the conversation with Reimann while I was at the office, he was
concerned about getting a record of the deliveries*
had the bill of ladings signed at Buehner's.

We wanted to make sure we

(R* 200)•

This is an envelope

used for mailing letters from Christensen Feed and Seed* Inc*f at Tremonton*
the Howard W. Hunter Law Library,
Reuben Clark Law School, BYU.
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(R. 201).

Redirect examination by Mr* Runyon:
The weigh tickets did not show the size of the material*

While I was

hauling, if they wanted one size or another, I would start hauling that size*
(R. 202)*

One time I was instructed at the Buehner plant to advise other

drivers what to haul as to size. The man on the loader at the Buehner plant
told me what size to haul*

They never told me they had too much large rock and

not to haul any more large rock*

(R* 203)*

Recross examination by Mr* Reimann:
There were lots of lofcds hauled in after 5 ofclock*
how many I hauled.

(R. 20*0*

tickets the next morning*

I can't remember

If I hauled in at night I turned over the weigh

The largest size was larger than 3 A inch*

Exhibit 28-P has the names of Tidwell and Ogden on it*
were two men hauling rock out of there with their own trucks*
mitted*

They operated under Clark Tank Lines*

of there*

(R. 206)*

(R. 205)*

I know them*

Exhibit 28-P ad-

I saw them hauling material out

They hauled while Chriatensen's loader was there*

hauled at the same time Christensen'8 men hauled*
the truck for Christensen*

They

They

I would say that I handled

I hauled about half the materials*

(R. 207)*

DE MAR W. BRIMHALL called by plaintiff as an adverse witness, was
sworn and he testified on direct examination by Mr* Reimann;
I am a crushing contractor, and a contractor dealing with materials*
(R. 208)*
I am a general contractor*/ I do custom crushing for other companies, all phases
of it, including quartzite*

I have been acquainted with the American Aggregate

Corporation property in Park Valley since about 19<&*
lease on the property from the Rigbys*

I understood it had a

I entered into an agreement with

American Aggregate Corporation to crush their material up at Park Valley* (R* 209
No contract was ever signed*
prior to filing this lawsuit.

I had a meeting at your office in June 1971 just
(R* 210). I don't recall the conversation*

I

can't remember any conversation with you as to why I should be left out of the
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lawsuit•

I am not denying, but I canft remember*

I stated at the meeting that

I signed the purchase order Exhibit 19-P on October 17, 1969*

I stated that the

reason I signed that purchase order, Paul Buehner put a lot of pressure on me to
sign, in a way of business dealing, yes*

(R.211). You drafted the agreement

with American Aggregate Corporation, but no agreement was signed*

(R. 212).

I can't recall whether I was named in the lawsuit filed by American
Aggregate. I donft deny; many things transpired.

It's hard to remember them.

(Mr. Reiraann requested the original of the Brimhall depositions. The Court has
no objection to using a copy* R. 213)• On my deposition October 5$ 1971» I
was questioned by Thomas A. Duffin. Page 8, starting at line 18; (by Mr. Duffin):
Q 0. K. Now, in reference to the negotiations for crushing the
large volume of material there, tell us what you said and what they said and
what was agreed as to what you would be paid and how it would be handled?
A It ias on the basis of 29.50 a ton, as I remember.
ceive $10 a ton for my effort in preparing the material*
Q
A
product.
Q

I would re*

And what did the $10 include?
It included whatever was necessary to get it into a finished

Would that be mining?

A Yes.
Q

Crushing?

A

Yes.

Q

Was anything said about when you would receive your money?

(R. Zlk)

A It would—this was a program of development--so that the material
would be available.
Q

Why was it necessary to have material available?

A Weather. And in this remote area on top of the mountain, the
weather is prohibitive.
Q Was it the fact that it was an advantage to have a stockpile on
hand so if someone was to buy, it's available now?
A

So you could go in and get it if it were crushed*
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Q Now, in reference to the $10 a ton—let1 s talk about, first of all,
what did you figure it would actually cost you to mine it and crush it?
A

Thatfs a pretty hard question.

Q
figure?

Well, when you arrived at $10 a ton, you had a foundation for that

A

Yes. Crushing around the valley, this material was being done for

Q

Go ahead. Tell me what other figures you took into consideration.

A

Moving of equipment.

$7.

<( Excluding moving of equipment, though?
A

Extreme wear on equipment.

(R. R 215)*

That was my answer.

In the summer of 1969 Paul Buehner invited me to look at a piece of
property they anticipated the possibility of using, behind the Park Valley store.
That was 18 to 20 miles from the American Aggregate leasehold.
contract a crushing operation.

I was invited to

I did not enter into any arrangement.

over and looked at the American Aggregate property.

We went

(R. 216). Mr. Buehner looked

at the stockpiles. I understood this material had been specified for the new
church office building. Don Reimann may have told me that no other material could
be substituted.

(R. 217)* I did not verify this. I told Mr. Buehner I was to

receive $10 a ton. I may have said plus a division of profit. I wouldn't deny it.
I testified on deposition that I thought there was a total of about 3*000 tons
or between 3»000 and if,000 tons, each size in a different pile. I had a conversati*
with Paul Buehner. (R. 218).
Q

And what did you say and what did he say?

4

When we were there, I told him my relation with American Aggregate.

Q

What did you tell him?

A That they owned the pit and the operation, and my involvement with
them was strictly on a crushing preparation, and related our original contract
agreement. I so testified to that extent.
(R. 219).
I knew Rich Reimann was president and Don Reimann was vice-president of
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American Aggregate Corporation. I told Mr. Buehner that the Reimanns had
quoted a figure of $29.50 a ton for the 4,000 tons. At one time Mr. Buehner said
he would not pay that amount of money for that material. There were many meetings
of negotiations between myself and trying to negotiate between American Aggregate
and Otto Buehner Company.

When Mr. Buehner told me he was going to take crusher

run, I went back to the Reimanns for a figure.

(R. 220). I suppose that it was

before October 17* 1969, that I got a figure of *25*50 and I reported that to
Paul Buehner.

I told Mr. Buehner that was the lowest the Reimanns would go, and

I said I thought that was a fair figure for crusher run. Paul Buehner said, HNo
deal.19

(R. 221). He said he would not deal at that figure. He said if he could

not get that material at his price he was going to have a substitution. The
Reimanns did not tell me I could quote any lesser figure.
After that meeting I signed Exhibit 19-P after it was presented to me by
Paul Buehner.

lR. 222). I did not tell Paul Buehner that I was an officer of

American Aggregate to sign any contracts for American Aggregate*

I was conscious

of the fact that when Exhibit 19-P was presented to me it did not contain the
name of American Aggregate Corporation.
run basis.

I had negotiated the deal on a crusher

Otto Buehner & Company never took all sizes. I donft know what they

left up there.

(R. 223)*

I signed Exhibit 20-P after the other one was signed.
both Brimhall depositions to be published).

(The Court ordered

(R. 224). During my discussion

with Paul Buehner I told him American Aggregate had a lease on the quarry*
don't deny that I told him American Aggregate owned these materials*

I

(R. 225)•

On my deposition October 5i 1971, I told Mr. Buehner that American Aggregate
owned this matterial at the quarry*

At line 21:

Q Did you ever tell him that you had any authority to make a sale
independent of American Aggregate Corporation?
A No*
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on January
1970.

a discussion with Don and Rich Reimann about the fact that a lot of materials
were leaving the quarry, and they had no weigh tickets nor any information on
which to pay royalty*
not seen*

(R. 226). Exhibit 29-P, the lease on the quarry, I have

I don't recall reading it*

$1*50 per ton*

(R* 227)•

I was told that there was a royalty of

I had a discussion about keeping a record of all tonn-

age removed and reporting to the lessors*
material as it was taken off*
until sold*

I knew they had to account for the

I knew royalty was not paid on the stockpiles

Exhibit 29-P offered in evidence.

(Objection).

(R. 228).

After I went to Mexico I mailed a check for what would be equivalent to
royalty on 1300 tons for the Rigbys. The check was made to American Aggregate.
I don't recall that the Reimanns told me before I left that they wanted me to
stay until things were straightened out, and that they wanted to know what it
have
was all about. I may stated that I had made all plans for the trip and I would
see them when I returned.
k$ days from January 15th*

I don't deny that.

(R* 229). There was a discussion either by telephone

or by letter, and I acted on it*
for about $lf800.00.

I was gone for something like

I believe I sent a check to American Aggregate

(R. 230). I returned early in March. I was not under any

obligation to furnish weigh tickets. I was able to get all the information I
needed from Mr. Hunt at Buehners. We had a running total.

(R« 231). Don had

complained that they were not getting any fugures from the Buehners.

(R* 232)*

Sometime about the latter part of April or first part of May, there was a
meeting of myself, Paul Buehner and Don and Rich Reimann at the office of Style
Crete in Salt Lake City. Shortly before, Paul Buehner called me and said he
anticipated needing another 700 tons. I told him if he needed more material
he would have to get in touch with American Aggregate Corporation and make a
deal with them.

(R. 232). I told Paul Buehner that any additional material

would have to be at a different quote, and to get in touch with the Reimanns.
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A And I informed him (Paul Buehner) at this time that I had already
overstepped my bounds with American Aggregate and that I had problems, and he
would have to negotiate this with American Aggregate.
Don said at this meeting that they would not sue if they got a proper
accounting each month, copies of weigh tickets, and payment each month. I don't
deny that Don stated that if any material was taken in excess of i+,000 tons, it
would be at the rate of $35*00 a ton.

(R. R. 233). (R. 23*0 •

Crusher run means everything that comes through the crusher. That means
it isnft screened into stockpiles*

(R. 235). VOIR DIRE: You can have crusher

run and still have screened material segragated into stockpiles.
means

(R. 235). It

all of it. It has to be screened. When the material comes out of the

crusher and you run it through the screens, it goes into stockpiles according to
the sizes.

(R. 236). Interrogation by Mr. Reimann continued:

Those are the sizes that are selected on Exhibit 20-P.

(R. 236).

I have never been on the payroll of American Aggregate Corporation.
an agreement with them.

I had

I was a licensed contractor. I was operating as a con-

tractor on my own. I did work for various people that had crushing work to do,
State highway contracts, Federal. My work extended over quite an area in Utah,
occasionally outside the State.

(R. 237).

After the meeting I gave American Aggregate some copies of tickets I had
received from Christensen, just a partial amount.

(R. 238). There never was

any monthly accounting made by Otto Buehner & Company. No check was sent every
month. I donft remember too well.

(R. 2^0). Prior to signing Exhibit 19-P I

had a conversation with Paul Buehner at his office, I told him that American
Aggregate would not go below the $25.50 a ton figure.
been another time, but I doubt it.

(R. 2^1). There may have

It could be that I told Mr. Buehner that they

didnft give permission to go below $25.50 a ton.

(R. 2*f2).

I was to get $10.00 a ton, American Aggregate was to take care of hauling.
That would vary according to distance. The haul established was $8.00 to Salt
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Lake City.
taxes.

I knew they had to pay royalty, but I did not know they have to pay

(R. 243)*

The quarry was not in a safe condition* Don Reimann might

have told me they could not sell below $25*00 a ton without going in the red.
(R. 244). Exhibit 26-P consist of the checks issued including checks after May
13th. The stubs for check July 7 f 1970, Exhibit 30-P*

Some came late. (R. 244).

Don and Rich Reimann were complaining that a lot of material had been taken
out without a report; that they tried to get weigh tickets and an accounting.
They complained.
out some reports*

I do not deny that I called Paul Buehner to ask him to make
I canft remember.

Exhibit 30-P offered and received. (R. 2k$)

At the meeting on latter part of April or first part of May, Paul Buehner
may have stated that he was holding me to that purchase order because he had a
definite contract with me.

(R. 246). In discussions about the quotations for

American Aggregate Corporation of $29*50 and $25*50, there was a discussion about
hauling. Don Reimann said American Aggregate reserves the right to haul. (R. 24?
They had quoted a figure of $29*50 for aggregate of selected sizes; and they subsequently quoted a figure of $25.50 for crusher run. I don't recall anything except the Reimanns reserved the right to do the hauling.

(R. 2**8).

Cross-examination by Mr. Ashton:
I have been acquainted with this quarry since 1964. There were stockpiles
of crushed materials when Mr. Buehner was there. I started crushing in the fall
of 1967*

Nothing had been sold from those stockpiles during the two-year period.

(R. 249). I was to be paid $10 per ton when the material was sold. The material
had to be sold before I or the Reimanns would receive anything.
it was sold I would receive $10 a ton*
be paid*

(R* 250). When

They would get $8, and the royalty would

Then we would share in whatever was left*

(Objections by Mr. Reimann

as to contradiction of testimony on deposition. The Court said his testimony
today is that he was going to share in some profits. Mr. Reimann states that the
deposition is to the contrary). (R. 251). Advised the Reimanns after I signed
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I went to the Style Crete plant and told the Reimanns there was a time
limit. The weather was getting bad or late, and they were busy. Don asked, why
donft you secure some bids?

(R. 253) • I got three bids*

The third was from

Clark Tank Lines, at $7.55 a ton. I reported that to the Reimanns.

(R.

2$k).

The Reimanns did not tell me no. I got Buehner and Clark Tank Lines together.
I told Mr. Buehner and Mr. Barker I didn't want to be involved in hauling.
(R. 255). It was understood that American Aggregate could haul whatever amounts
their truck was available to haul. I told that to Mr. Barker.
not introduce Mr. Barker to the Reimanns.

(R. 256). I did

(R. 257).

When I obtained a quotation from the Reimanns of $25 or thereabouts and
Mr. Buehner said he would not pay that, I reported back to the Reimanns; also
that he said he could get this material from Mr. Chidester.
had made a deal for $20.50, but they didnft say anything.

I then told them I
(R. 258).

I had crushed materials, screened it and segregated into stockpiles before
Mr. Buehner saw it. I crushed more and did the same thing, and segregated it
into stock piles.

(R. 260). The Reimanns took some of the material I had crushe

and never paid for it, something like 250 tons before I got this contract with
the Buehners. The tally sheet shows they delivered 170 tons to the Buehner plant
(R. 260). It was in the beginning*
billing them.

I started to get payments from Buehner after

I must have advised the Reimanns that I got a check.

I sent them a chedk for the royalty payment.

(R. 261).

I think it showed the tonnage

The hauling resumed in the spring after 6ome meetings the Reimanns had with the
Buehner relative to the dispute. We had the meeting.

I was present.

(R. 262).

After that meeting the checks were made payable to me and to American Aggregate.
They were mailed to me. The check dated June 29, 1970f was made payable jointly.
(R. 263). The check was endorsed over to American Aggregate. The same applies
to the check dated July 2, 1970. That is true as to the checks dated July 7$
1970, for Digitized
$5,710.00
andW.$3,120<A2.
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in costs.

(R. 265)*

I told Mr. Buehner that we were all agents for the material*

and that I had an agreement to that effect. I told them after I made the agreement, that I had done it*
^ff000 tons,

(R. 266)*

I have been paid pursuant to the agreement for the

When Mr* Buehner told me he could get the material from

Mr. Chidester, I called him. That is why I sold this material to the Buehners
for $20*50 a ton*
completed*

I have not sold any of the aggregate since this contract was

Approximately **00 tons were still there on the property*

(R. 267).

I have not been paid for any additional material* (R. 268)*
Examination by Mr* Runyan:
When Mr* Buehner askid what my relation was with American Aggregate*
told him I had an agreement as I stated before*

I

I told him I had to consult

with the Reimanns as to sales price and making an ultimate disposition of the
property*

(R* 268). Mr* Buehner was aware that I went back to the Reimanns and

then came back to talk to him*

le knew I was dealing from a relationship with

the Reimanns and not as D* W* Brimhall as an individual*
THE COURT;

You did testify during cross examination by Mr* Ashton that the

$5i000 move-in charge was paid?
Buehners*

Yes*

The Reimanns did haul 170 tons to the

(R. 269)•

Mr* Reimann asked if we could stipulate as to the extra 89 tons that we
did not know about until the other day because we did not locate the delivery
tickets.

(R. 270).

END OF VOLUME II.
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VOLUME

III

TRIAL PROCEEDINGS ON MAY 25, 1973, 9:00 A. M.
Cross-examination of P. W. Brimhall by Mr. Reimann resumed:
I said yesterday that American Aggregate took materials from the property
and never paid me for the crushing. On deposition, October 5th I testified:
My money was tied up in the aggregate for almost two years with no sales. The
Reimanns had used some, I imagine. I have been paid for that.

(R. 201*272)*

I

got my first money from Otto Buehner & Company in January 1970. I had been paid
before by American Aggregate for other work, not on this contract. Exhibit 31-P
shows payment in full 195*15 tons Park Valley crushed aggregate and 201.71 tons.
The check was issued to D. W. Brimhall Company.

I am D. W. Brimhall Company.

I received $3*765.39 shortly after January 31$ 1968.
to do with this job.
THE COURT:

(R. 272). That had nothing

(R. 273)*

I think you testified yesterday that 250 tons were taken out

of the stockpil prior to the arrangements you made with Buehners, and it was
taken by the Reimanns or American Aggregate and you had not received payment.
That's right.

(R. 273)*

I was paid for this tonnage close to **00 tons. I don't

remember, itfs too involved.

(R. 27*0 • As to Exhibit 32-P, I think I received

the payment indicated on this voucher.

(R. 275)•

Out of the check, on July 9,

1970, I got $6,043.63. Exhibit 33-P, apparently I got $4f000.00 from American
Aggregate March 25, 1971. Exhibits offered in evidence.

(R. 276). On depositio

I testified that my money was tied up for nearly two years with no sales; that
the Reimanns used some. I have been paid for that. (R. 278). The arrangement
and
I made was that I was to be paid when the sale was made/the money was collected
by American Aggregate. I don't know of a single instance when I was not paid
that way.

(R. 279). I showed the Reimanns the purchase order I signed. (R. 28l]

I donft recall whether I called Don Reimann early in November

and said

that the Buehners decided to take the rock from thmse stockpiles at the quarry.
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(R. 282). (Discussion between the Court and counsel). I had a conversation
with Don R. Reimann the latter part of October or first part of November that
American Aggregate could not do a certain part of the hauling within the time the
rock had to be delivered.

I made the suggestion that we should get bids, and

American Aggregate could haul some and the rest would be hauled by someone else,
(R. 284), I told Paul Buehner that American Aggregate would do what part of
the hauling it could, (R. 285)
During the meeting with Paul Buehner the latter part of April or first part
of May there were some pretty hot words uttered. During the early part of the
meeting Paul Buehner exhibited Exhibit 19-P and asked American Aggregate Corporation to sign it,
(R, 287)*

(R. 286-187), He said he would not sign it but w e f U honor it,

We met and the document was discussed,

Mr, Buehner asked if they

would honor it or would sign it and Don Reimann said he wouldn't sign it, but they
would honor it with certain stipulations, as I told you yesterday; that they give
proper accounting regularly,

(R, 289)•

The weigh tickets were included,

I donft

recall anything besides proper accounting, and including weigh tickets. There
could have been something else,

I don't recall,

(R. 290)•

Prior to the meeting Mr, Buehner said he anticipated needing 700 tons more
for another project,

I told Mr. Buehner he would have to talk to the Reimanns

about it. Exhibit 3^-P is a carbon copy of a letter dated July 28, 1971$ that
I wrote to Mr, Thomas Duffin, the carbon copy being sent to American Aggregate,
I had that letter written,

I read it before I signed it,

I wrote that letter

in answer to a letter of June 17f 1971f by Thomas A Duffin, apparently, (R. 291).
This is my signature on it. The envelope is postmarked July 29f 1971.

(R. 292),

My conversation about the 700 tons Mr, Buehner anticipated needing is stated,
(R. 293). Exhibit 3**-P received in evidence (after considerable argument),
(R. 296), I never asked Mr. Buehner to deal with me,

(R, 298). I donft recall
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(R. 300).

ROLAND FAWSON, being sworn, testified on direct examination by
Mr* Runyan:

I am an employee of American Aggregate, and of Style Crete*

haul for both*

I

I drove a Style Crete truck to pick up aggregate. I believe

I hauled close to 25 tons per load*

The round trip took %. to 10 hours*

300-301). Don Reimann drove another truck*

(R*

I hauled rock from the Park Valley

quarry to the Buehner plant. I stopped at the Christensen scale at Tremonton
as I passsed through with each load.

(R. 301-A).

I hauled 9 loads. When Mr.

Brimhall was there he told me the size, and the truck was loaded with a rubber
tired loader.

I hauled from November 22, 1969. until April 13* 1970. Carlos

Frank later loaded the truck. He told me the size. I hauled other aggregate
than the large rock on my truck.

(R. 302). I hauled 1, 2, and 3 and jumbo

sizes. The only time you need a tarp is when you are hauling smaller than fine.
The other rock doen't blow off*
on November 11th.

(R. 30*0.

(R* 303)*

The truck was damaged in an accident

I delivered on May 28. 29* June lf 15, 1970* I

was using American Aggregate slips*

At Buehners they wouldn't acknowledge the

load so I had to go into Mr* Hunt and he wrote out a special invoice for me*
That was June 5i 1970. I believe the weigh tickets were given to Mr. Hobbs or
to Mr. Hunt at Otto Buehner.

(R. 305).

I kept a duplicate of the weigh tickets. I have a large envelope that
used on I. C. C.

I put all my expenses and weigh slips in it, for each trip.

I got instructions at Style Crete from Don and Rich Reimann.

(R. 306).

Cross-examination by Mr. Aahton:
I hauled aggregate in November 1969% and on into 1970.
last haul was June 15th*

I usually made only one trip a day*

(R. 307)•

(R* 308). All

deliveries were made at the Buehner plant early in the afternoon.
also hauled some aggregate to Style Crete plant.
places while I was delivering to Buehners.

The

(R. 309)*

I

I did not deliver to other

(R. 310). I have delivered some
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One weigh slip was given to the customer*

One part retained in the office*

(R. 311). Exhibits 35-D and 36-D are pictures of piles of aggregate at the
Buehner plantf which illustrate the piles as they accumulated.(Received* R, 312).
My first trip to the Buehner plant was November 22, 1969*
some aggregate there delivered by someone previously.

There already was

(R* 31*0*

Cross-examination by Mr* Reimann;
I keep a log, a record of each trip to comply with the rules of the
I. C. C.

(R. 31*0*

That is the time you stopf and time of delivery.

Exhibit

37-P consists of photo copies of the delivery tickets on the hauls I made to
Otto Buehner & Company from the quarry.

The first one, 11-22-69, the rest

were loaded by Carlos Frank, from Christensen Feed. (R* 315)* The wiight is on
a separate ticket attached.

(R. Jl6). (Discussion between counsel)* (Mr* Reimann

states that the total tonnage delivered by American Aggregate Corporation to
Otto Buehner & Company amounted to 170 tons plus 89)* Stipulated that the total
of tonnage hauled by American Aggregate was 259.

(Instead of the figure of

*f,964.25 hauled by Clark Tank Lines Mr. Duffin stated in response to question
by Mr. Reimann, it was ^.912*98).

WITNESS: The weights shown are in pounds.

(R. 317). (In view of the stipulation, Exhibit 37-P withdrawn)* (R. 318)*
At the start I got instructions from one of Mr. Brimhallfs men as
to what to haul. (R. 319)* In May and June 1970 Mr. Frank gave the instructions
and did the loading.

(R. 320).

Re-Cross-examination by Mr. Ashton:
I hauled a total of 8 loads.

(R. 320)*

1HQMAS A. PUFFIN called to identify documents. Examination
by Mr* Reimann:
I have done some legal work for Otto Buehner fc Company for 15 years*
I was acting as counsel in May and June 1971 on a referral basis*
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Buehner & Company.
signature.
1971»

The letter dated June 15, 1971t Exhibit 23-P, bears my

(R. 321). That was written in response to the letter dated May 8f

Exhibit 2^-P appears to be the one I sent. The figures came from Otto

Buehner & Company.

I relayed the matter to Mr. Hunt who was in charge. You

requested an accounting. He furnished it to me and I furnished it to you.
(R. 322). Mr. Hunt is the purchasing agent. There was a controversy at the time
they referred the file up to mev and I went across the file and saw a purchase
order. I sent——not knowing at the time you were involved as such with a claim—
my position was between you and Mr. Brimhall.

I didnft know the facts at the

time so I wrote that letter. This letter was exhibited to Paul Buehner during
his deposition. He stated that I was his attorney, and handled legal matters
for him. Exhibits 23-P and 2*f-P, offered.
Mr. Ashton objects to the letter.

(R. 323)•

(No objection to accounting exhibit.
Eventually the file was turned over

to me. I had talked to Mr. Weeks down there and he said "We have a purchase
order from Mr. Brimhall".

I may have had the purchase order. There was a

controversy because you had written me a letter and requested information. Mr.
Weeks said "We have a purchase order down here" and "I think it's between the
Reimanns and Brimhall•" So when you sent the letter I responded on that basis.
(R. 32*0.

(Objections to the letter from Thomas A. Duffin.

Exhibit 2**-P

received.

R. 325)• (The Court declined to receive exhibits 22-P and 23-P. R« 326).

I have no recollection of furnishing any more information to you than Exhibit
2*f-P. Clark Tank Lines was joined in the lawsuit, and it furnished copies of the
weigh tickets and tonnage.

(R. 327).

DON R. REIMANNf called as a witness for plaintiff American
Aggregate Corporation, being sworn, testified on direct examination by Mr. Reimann:
I reside in Salt Lake County.

I have been vice-president of American

Aggregate Corporation since the spring of 1968. Prior to that time I was the
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secretary*

My brother Richard Reimann is the president now.

(R. 328). (Mr.

Ashton concedes that Exhibit 29-P is the lease executed to cover the le^ehold,
but objects to the exhibit. So does Mr. Runyan. Paragraph 6 relates to $1.50
per ton royalty to the Rigbys. R. 329). (Mr. Reimann contends that it relates to
delivery tickets, payment of taxes, etc.) WITNESS:

I had a conversation several

times with Mr. Brimhall concerning the provisions of paragraph 6 of the lease
dated June 1, 1966, Exhibit 29-P, that we had to pay royalty of $1.50 per ton;
that Mr. Rigby was on our necks and threatened to close the operation if we did
not get them, and that we had to get the weigh tickets and report monthly.(R. 330).
It was the first time when DeMar did some crushing for us, sometime about 1966,
but I cannot recall the date.

(Objections to Exhibit 29-P sustained.

R. 331).

With respect to the property in Section 21, Township 13 North, Range
16 West, Salt Lake Meridian, the first work done by American Aggregate Corporation
in that quarry was in 1966. I did the work myself, and my brother did some of it.
We also had other men working there. I am familiar with the type of rock in that
quarry.

(R.33D. I am familiar with Exhibit 3~P.

to the east.

I am familiar with the land

It has some sage brush and oak on it. There is a lot of float ore

material. There is a slight outcropping on one portion. There is some black
stuff.

I think they call it shale. There is no substantial quantity of quartz.

Toward the east boundary of Section 21 the quartz has more stain than in the
middle and toward the west. The quartz pinches out toward the east.

(R. 332).

When we took over the quarry it was very hazardous. The road into it
was very narrow.

A considerable amount of rock had been taken out. We operated

the quarry for many days, my brother did the mining and crushing.

In 1967 we

had a discussion with Mr. Brimhall, and made an agreement with respect to mining
and crushing.

(R. 333)•

It could have been as early as the spring of 1967 when

he went there. He told us he could do the crushing easier because he had much
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receive $10.00 a ton when we sold the material and received the money on the
sale. He agreed to that and we operated on that basis. American Aggregate
handled the selling.

(R. 33*0. Up to July 1969 and since 1966, no one except

American Aggregate did any selling of that material.

(R. 335)•

The latter part of June or first part of July 1969, I had a meeting
with Paul Buehner. He said "You know, your quartz is specified on this job" and
asked what price we are going to figure. I told him the price always had been
$35*00 a ton, but he asked about larger quantities. We had figured from 3»500 to
Jf,000 tons for the church office building.

I said for that quantity the price

we have is $29.50 per ton. We did not make any quotation exclusively for Otto
Buehner & Company.

We made no difference in our quotes to anyone.

Mr. Buehner called me in September.

(R. 335)•

He told metiieyhad been awarded

the contract on the church office building. He asked me about price on the rock.
I told him it was as I quoted him prior to the bid date, $29*50 a ton. It would
have to be 1500 to» and 2500 tons, Ifm not sure, for large amounts it was $29*50*
(R. 336). That was the same quote for the same quantity available to anyone else
in the trade, exactly the same price to anyone. American Aggregate Corporation
has been in the aggregate business since 1966. We have quotation sheets which we
furnish to suppliers. Exhibit 28-P is a catalog or price list from a supplier.
(Court sustained objection to the price list of another supplier).

(R. 337).

In the industry it is customary to exchange price lists. This was
sent to Style-Crete. When I told him $29*50 a ton for that quantity was the
price, Mr. Buehner said it was too high.

I said that is the price and thatfs what

it would go for. He said, flI can get the same material or similar material for
around $19*50 a ton.11

He mentioned a man by the name of Chidester. He mentioned

some other quarries. I said, they couldn't get that material unless they stole
it from us. It was specified on the job."

(R. 338). Mr. Buehner said he could
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substitute materials. I said he could not because I talked to the architect
and he told me they would not substitute. There would be no substitutions. I
did not change the quotation.

(R. 339)•

We had many conversations with DeMar Brimhall* subsequently.
October 1969 we had a conversation about price quotation.
shop.

About

It was in our pattern

(R. 3^0). Richard was there, Demar Brimhall was there and I was there.

BeMar said we would have to knock the price down if we were going to get the
order. He said they claim they can get the material from another source, and
much cheaper. He said we would have to go down to meet their price if we're
to get the job. *e did not go down on our figure. We had a subsequent conversation with Mr. Brimhall. He asked if we can go down if they take crusher run. I
told him it might be possible for us to go down if they took crusher run. I said
we certainly would entertain the thought. Crusher run is that which comes off
the belt after it has been in the crusher. It did not involve segregation
into stockpiles; that's screened rock.

(R. 3^0).

Exhibits 8-P, 10-P, ll-Pf 9-P» and 12-P are photographs taken at the
quarry by my brother Richard.

I am in those pictures. They illustrate the

stockpiling and segregating aggregate into piles.

(Received in evidence).(R. 3^2).

These photographs illustrate stockpiling after materials have been screened. We
filled orders by size, specifications, or size measurements. My brother Richard
was at the meeting.

He thought that for crusher run we could do it.

(Objection

of Mr. Ashton sustained as to question whether they could make any money at that
figure).

We bandied this figure back and forth. We had quoted a price of

$29.50 a ton. I told Mr. Brimhall that under no conditions would American
Aggregate sell the rock under $25.50 per ton* for crusher run.

(R. 3^3-3^0 •

Mr. Brimhall said he felt it was a good price, but didn't know whether it would
satisfy the Buehners.

w

e said if they have to buy cheaper they'll have to get

by the(R.
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The first time I saw this Exhibit 19-P was at the meeting we had
with Paul Buehner the last of April or first part of May when Mr. Brimhallf Mr.
Buehner. my brother Richard and myself were present. There was only one meeting.
I am not sure of the date. It was after Mr. Brimhall got back from his vacation.
I had a tough time getting him and Paul Buehner to meet.

(R. 3 ^ ) * I k&ve no

particular disagreement with the other witnesses as to the approximate date.
Prior to that time I had not been notified
order with Otto Buehner & Company.
conversation with him.

by him that he had signed a purchase

The latter part of October 1969 I had a

He said the aggregate should be accepted by Mr. Buehner.

He also said the Buehners were going to accept the material. He said something
about a letter, I am not sure. He said the aggregates were acceptable and
they would meet the specification. Thatfs my best recollection.

He said they

were going to accept the rock, and that he was going to move upon the property
because he had a few more things to do or something else to do.

(R. 3^5)• I

knew approximately 2500 tons or 3,000 tons were on the hill. In the telephone
conversation Mr. Brimhall said they were going to accept the rock.

(R. 366).

In the early part of November I had a subsequent conversation with
Mr. Brimhall.

I believe it was a telephone call.

(R. 3^6). It was about haul-

ing. All of the hauling was originally to have been done by American Aggregate.
DeMar said they had to have the material by the first of the year and that we
could not possibly haul it all. I said we want to haul as much as we can. He
said he thought we ought to have some truckers. I agreed to have him get some
figures.

I think it was a little later when he said Buehners would handle

hauling and take a deduction.
cussed something about that.
help us on the hauling.

In another phone call a day or two later we disI contacted two individuals to see if they could

I told Mr. Brimhall that Glen Whetman and Ed Bird

were available. They couldn't do the hauling by the time period.
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(R. 3^8).

I told him I thought it was impossible to get the rock out by the end of the
year.

*e had talked about Clark Tank Lines. He said thatfs their problem.

He said we would have to get up there as quick as we can to haul as much as we
could.

I didnft care who had it.

(R. 3^8) •

I took the first two trips myself, November 15th and 18th. I hauled
from the Park Valley pit down to Buehners. The first load was weighed at
Brigham City, the second at Salt Lake City, at American Oil at 21st South. I
never did have any truck weighed at the Christensen scale at Tremonton.

(R. 3^9)*

We didnft receive any purchase order from Otto Buehner & Company, so
after Christmas, near the end of the year I started to make inquiry. Purchase
orders do not always come in promptly.

It takes time for pa£er work. I tried

to contact Paul Buehner at Otto Buehner & Company.
I made, one or two.

(R. 3^9-350).

I do not know how many calls

I was not able to contact Paul Buehner. It

was the second or third call that I contacted someone down there. I don't know
who it was. I told them we wanted a purchase order and I wanted weigh slips.
This would have keen about the end of the year or first part of January.

(THE

COURT: Let's find out who he contacted at Buehners and what the result of that
was).

(R. 35D*

I know I never did contact Paul Buehner and that I talked to

someone else I was referred to at that office. I made subsequent attempts to
contact Paul Buehner or somebody else at that office the end of December or
first of January.

I asked for Paul Buehner. He wasn't there, so I said to give

me someone else that can talk to me about this Park Valley quartz, or knows something about it.

(R. 352). They gave me an individual on the phone, and I asked

him when the purchase order would be coming , and he said, f,We have made an
agreement with Mr. Brimhall. See him about it."
and told him I wanted a meeting immediately.

I then called Mr. Brimhall,

I said I was told by Buehners that

they had made an agreement with him of some kind.

We also had some other
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reason. Mr. Brimhall said he was afraid he had done something wrong. During
the month of December Mr. Rigby came in several times and demanded that we
furnish him weigh slips and tickets of what was going out of the quarryf and he
demanded payment of royalty on a monthly basis. I mentioned that in my conversation with Mr. Brimhall. (R. 353)*

I told him we had to have the weigh tickets

and we had to have an accounting of what had gone out. Mr. Rigby had come to
the office of American Aggregate. He came in two or three times. I called Mr.
Brimhall while Mr. Rigby was in our office. I got Mr. Brimhall on the phone
and told him we wanted to talk to him. (R. 35*0*
THE COURT: As soon as he (Don Reimann) found out that he wasn't
going to get a purchase order from Buehners, he immediately called Brimhall.
THE WITNESS: That's right. THE COURT: That's when he was told they were
afraid he (Brimhall) had done something wrong. THE WITNESS:
Brimhall why we had to have weigh slips.

I told Mr.

(R. 355)*

It was the latter part of December, after Christmasf I called Buehners.
I made subsequent calls for Paul Buehner, but I didn't get him.

The first part

of January I didn't get himf but got someone in the office and they told me they
made some kind of arrangement or deal or something with Mr. Brimhall and to call
him. They did not furnish any other information. I then called Mr. Brimhall.
I attempted immediately to call him.

(R. 356). I was unable to reach him at first.

He probably was away. I ultimately reached him 2, 3, or k days before he left on
his vacation, which was about January 15th. It would have been the 12th or the
13th. I told him I understood he talked to the Buehners and they said they had
made some arrangements for rock out of our quarry, and I wanted to know what
happened.

He said something to the effect, "I am afraid I have done something

wrong, but I can't talk about it now. I am going on vacation."

I told him he

ought to cancel his vacation. I said we ought to know what has transpired.
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He said he was going on his vacation, and I would have to wait until he got
back*

It was somewhere around the latter part of March or first of April,

when I believe he got back*

(R* 357)*

When I learned he had returned from Bis vacation, I called him*

I

told him we wanted a meeting. He said he was having difficulty getting Paul*
I think I talked to him two or three times, and it took 2 weeks to get the
meeting, plus or minus. That meeting the latter part of April or first part
of May 1970, took place at our office. DeMar Brimhall, Paul Buehner, my brother
Richard and myself were present.

(R. 358). Mr. Brimhall at the first of the

meeting said he was sure he had done something wrong, he felt sorry for. Paul
Buehner produced the purchase order he had made with Brimhall. That's Exhibit
19-P*

That was the first time I knew that there was a purchase order made to

Mr. Brimhall, and the first time I knew the price on it. I said we would not
go along with that purchase order. I said it was not made to us and we never
quoted any such price. I asked Mr. Buehner if he was going to make up the
difference*

He said no, he had a bona fide purchase order with Mr. Brimhall*

He 8aid if any difference was to be made up it would have to be made by Brimhall,
and he would not pay the difference*

(R* 359)•

After Mr* Buehner said he was not going to pay the difference, I
asked DeMar if he was able to take care of the difference, and he said no,
something to the effect that it would break him*

Mr* Buehner then said, you

make plenty of money at this lower figure. I donft know why you want more* I
(?)
said, lfI think youfv got an awful lot of gumption /igall/
to come in here and
tell us how much we can make, what our costs are*
and telling us what our costs are.11

You have no way of knowing

I added it up in my mind quickly. As I

remember, we owed maybe a little over a dollar a ton. Paul Buehner said, "Well,
that18 enough on the orderfM that they paid $5$000 to move in again and that we
Digitized by
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could get another
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us to
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order. I said, "Under no condition, because we never quoted that price. We
never have been in agreement with it.
not sign it."

It will be below our cost, and we'll

(R. 3&>).

After Richard and I got into a huddle, I did some talking. In the
presence of Buehner and Brimhall I said we would not sue Mr. Buehner if certain
conditions were met. There were k conditions as I remember. (R. 362). One,
we had to have weigh tickets monthly. Two, we had to have an accounting of payments monthly up to date. Three, the money had to be paid to American Aggregate.
Four, under no condition was any more than *f,000 tons to be taken out of that
quarry; and if it was, it was to be paid at the full price of $35 a ton. I was
very emphatic about it. I said we had to have weigh tickets on time, monthly
so we could give them to Mr. Rigby who had been on our backs since December.
An accounting had to be every thirty days, payment and accounting. Brimhall left
the meeting earlier than Paul Buehner, but not much earlier.

(R. 363) •

We never have received any weigh tickets from Otto Buehner & Company
to this day.

(R. 363)•

After this meeting we still didnft receive them. My

brother Rich handled most of the calls. I made one to Paul Buehner, and I got
him on the phone. I said we had to have this information on these tickets and
the money. He said, "I'll see that it gets taken cares of.tf
tickets, but a letter in June, Exhibit 25-P*

We never got any

It was received in the office of

American Aggregate within a day or two after the date of this document. (R. 3#0 •
I never made any statement to Paul Buehner that he could deal with
DeMar Brimhall on this aggregate, only as to size of the aggregate. That might
have been stated in the second conversation with Mr. Buehner.

(R. 365)- I

never made any statement to Mr. Buehner that he could work prices with Mr.
Brimhall at any time.

(R. 366).

In the month of June i960 I had a discussion with Marv Allred of
by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Otto BuehnerDigitized
& Company
with respect to further purchases from this quarry.
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Marv Allred called me. It might have been earlier than June*
asked me if we would sell any more rock at Park Valley*

Mr* Allred

He asked me the price*

and I said $35 a ton. That was the price previously charged to Buehners on
those purchase orders in 1967 and 1968. Later on I discovered that there were
materials which continued to be moved from the quarry to Otto Buehner & Company.
We repeatedly through December tried to get weigh ticketsf from Buehners and from
Clark Tank Lines and from Christensen*

We never received any of them*

contacted Brimhall, but he was out of the pit*
I recognize Exhibit 7~P»

(R. 36?)•

Itried to get an accounting and weigh

tickets from Christensen Feed & Seed.
office*

We even

I never contacted Mr. Christensen at his

I contacted him once at his home at Tremonton after hours. It was in

the summer or fall of 1970. A man by the name of Dave Michelson and my brother
Richard Reimann and I were there*

(R* 368)*

On that occasion I asked Mr*

Qaylen Christensen for the weigh tickets and weigh slips.
have a conversation with Mr. Christensen*
them*

(R. 3^9)• I did

He said he was sorry he hadn't sent

He said he hadn't been in the office, out of town or something, but he

would see they would get down to us*
ing rock*

I never at any time mentioned to him haul-

The only thing I talked to him about was that we needed the weigh

slips to satisfy Mr. Rigby*

(R. 370)*

My brother Richard checked Exhibit 7-P*

I recognize Exhibit 28-P. At the top it says "G. Christensen, T.R.K.S.11
Attached is a letter Addressed to American Aggregate Corporation, care Mr. Don
Reimann, postmarked December 18, 1970. I received this document.

I received

that from Christensen Feed & Seed as indicated on the envelope* Tremonton, Utah.
(Exhibit 28-P offered in evidence). Christensen Feed & Seed never furnished us
at any time any weigh tickets or copies of them*

Nor did Clark Tank Lines*

(R* 371). I called Clark Tank Lines prior to the date Mr. Brimhall returned.
I believe I called Clark Tank Lines in February, about the middle. I
the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
spoke to Mr*Digitized
Hal by
Barker.
(Objections and argument). (R* 372)*
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(The Court sustained objections to the conversation with Mr. Hal Barker. R. 373)•
(Court then ruled that it was not hearsay as to Mr. Brimhall, but to defendants).
I said they were going on our property and hauling out rock; that the
property did not belong to Otto Buehner & Company nor to Brimhall; that they were
there illegally.

I said, ffI want you to stop hauling right now."

He said to

"go to hell." He said, "We have a contract with Buehners to haul, and if you
interfere we111 sue you.11

Later we received Exhibit 6-P addressed to Paul

Buehner dated June 22, 1970, Xeroxed copy to Don Reimann.
7-P admitted.

(Objection to Exhibit 6-P.

Argument).

(R. 37*0 • Exhibit

(R. 375)•

(Court sustained

objections to Exhibit 6-P). (R. 376). (Objections to Exhibit 28-P overruled,
and admitted). (R. 978).
Efchibit 31-P is a check sent by American Aggregate Corporation to
D. W. Brimhall, for park Valley quartz.

(8. 378). (The Court sustained objec-

tions to said exhibit, and also to questions as to the materials for which plaintiff claimed Brimhall was paid for mining and crushing which he said had been
taken without payment).
Exhibit 32-P is a check issued to DeMar W. Brimhall by American
Aggregate Corporation July 9% 1970.

(R.380).

It was for the balance on the

Buehner contract pius another job which was 300 tons or 250 tons.

(R. 38l).

MR. REIMANN:

(Objections).

The check was for $6,0^3.63. Exhibit 32-P offered.

(Exhibit received R. 383)•

Exhibit 33-P is a voucher showing a date of March

25, 1971 • and a check to D, W. Brimhall for $*f,000#00. A check was issued in
that amount. That was issued on the basis of $10 per ton for his workf and the
settlement made.

(Exhibit 33-P received).

(R. 383).

I called Clark Tank Lines and asked for weigh tickets. None were
given us prior to filing the suit. No deliver tickets came.

(R. 38*0.

American Aggregate Corporation never has been paid for any of the
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tonnage of aggregate of approximately 1,000 tons of Park Valley white quartz
over and above the 4.000 tonsf nor any part thereof.

(R. 385)•

I have had two conversations with Gajrlenfchristensen.Once as related,
at the home of Mr* Christensen, and the other time was over the phone*

I also

called his office and left word, to get the weigh slips on loads and invoices so
we could pay our royalty*

American Aggregate Corporation never did receive any

monthly accounting after the meeting of late April or May 1970* nor any weigh
tickets from Otto Buehner & Company as to materials delivered*

(R. 386)*

I

received the letter from Paul Buehner* and a letter from Tom Duffin to you*(R. 387)
Cross-examination by Mr* Runyans
My business dealings with Mr* Brimhall have extended over a period of
possibly 10 years. He did crushing for us 3 or k times* We had a crushing
operation of our own at the quarry.
our equipment in working order*

(R* 388)*

Mr* Brimhall assisted us to get

We purchased crushing equipment*

We produced

about 750 to 800 tons of number two's, which means a like number of one's. Our
operation was a profitable operation*
ily for the University of Utah Library*

(R* 389)*

The rock we crushed was primar-

We still have some of that rock which

was crushed on our property. Mr. Brimhall borrowed that equipment for 2 or 3
jobs he did*

I know he used our generator a couple of times*

had broken down and he needed ours*

He needed it*

His

We took 2 or 3 loads down to Mr* Brimhallvs

prior to the time we bought the crusher. The reason we bought the crusher* we
took down 30 tons and could only get 15 tons*

(R* 390)*

The wastage and loss

was that much*
As to the deal we worked out with Mr* Brimhall , he could crush a
greater amount much quicker*

There were times between jobs when he could go in

there because he had to maintain two men anyway*
was part of the agreement*

He could go in and crush*

That

He could go in there any time he wanted, and stockpile,
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It was for sale to everyone.
no available stockpile*

(R* 391)• Many sales are lost because there is

(R* 392)*

We figured hauling would be about $8.00 a

ton, royalty $1*50* Then. $10.00 a ton was for crushing*
to anybody.

(R. 393)*

We figured on selling

Any one could find a buyer. I did not say he was auth-

ized to negotiate a sale.

(R. 3910«

As to crusher run* I never did fully agree to $25 a ton if they were
going to take crusher run*

You would have to crush the whole *t,000 tons and

not touch the stockpiles up there*
the end of the year. I told him.

I donft think you could get this done before

Crusher run would not intimate to me using the

screened rock* unless you wanted to mix the piles all up again. That would be
foolish. We never previously were approached on crusher run; but Buehners had
facilities for screening.

I concede they could buy it that way.

(R. 395)•

If

all sizes were used that came out of the crusher, that would be crusher run.
If the rock is screened, it is sized rock. I never understood how that would work.
The first load of material was taken out of the quarry about November
11th, I believe. I hauled some myself.

Exhibits 13-D and lMM) contain ray

signature. These are invoices, handed to me at the time my truck was loaded.
(R. 396). I delivered that rock to Otto Buehner Company plant. One load was
weighed at Brigham City, and one at Utah Oil on 21st South*
other rock was being hauled to the Buehner plant.

I was aware that

I was not informed by Mr.

Brimhall as to acceptance of a purchase order, but I took a truck to the pit to
haul for two or three reasons. My driver was a new driver. He had never driven
the quarry too much.

I wanted to see the operation. I wanted to see Mr. Brimhall

about tickets and how we were going to get tickets because I knew we had to have
them for royalty.

(R. 397)*

I went up there without knowledge of the purchase

order; but I knew Buehners had accepted our rock. Mr. Brimhall told me. He
said Buehners were going to use our rock. He did not say Buehner would use it
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on condition that it be sold for $20.50. What I told Mr. Brimhall when he came
to the pattern shop was that under no conditions would we sell below $25. When
he said Buehner had a price at $20 a ton and he would not pay more than that to
us. he said he would have to get the rock someplace else. We wouldn't go below
it.

(R. 398). When Brimhall told me Buehners had accepted the rock, I did not

contact Mr. Buehner to find out what the terms were. DeMar said they had
accepted the rock and it was perfectly 0. K.

and met the specs. I knew before

that the rock met the specs, but he happened to tell me that they were going to
use our rock and had to get up there because of the weather.

(R. 399)*

I quoted two prices, $29 and $25 if he took crusher run. I knew it
would be the $29 figure the time I was up there. They were loading from individual piles, so I knew it would be at the $29 figure. $29*50 price.

(R. 399).

Mr. Brimhall furnished the invoices. I said Brimhall had no interest in this
rock excppt an obligation to be paid by us. We invoiced the material. He had
the thing here for a weigh slip and invoice from the pit so we knew how much
rock would go down so we could pay royalty. He said there would be five copies.
(R. *f00). We had delivered material without a purchase order before. DeMar told
me that Mr. Buehner had accepted our rock and they were going to use our rock.
He had to do some additional crushing. That is what he told me. He was in a
rush because it was near the end of the year.
I understood that a purchase order would be coming to us in December.
I figured we would get it. No, we do not haul 1500 tons of rock without billing the receiver within a reasonable time. We did not know Brimhall was billing
the Buehners. When he sent a check for royalty we did not know he had received
payment.

Yes, we received a check from him for royalty.

know he was billing.

(R. M)l). We did not

I don't know why he would send a check for royalty. We

told him we had to pay royalty. We wanted to know what was going on. Mr. Rigby
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was threatening to close the pit down. Mr. Brimhall never said anything about
signing a purchase order. We had dealt with Otto Buehner Company before, without a written purchase order.

(R *K)2).

I can think of two or three. I am not

sure one is Buehnerfs. Itfs Paul's son-in-law, Taylor Merrill. I personally
loaded 7 tons on their truck. It was for Paul Buehner. It was a Buehner truck.
He was supposed to send us back a weigh bill and never did. We called repeatedly
and never got anything.
weight was.

We did not send a bill because we did not know what the

(R. *K)3).

I was not concerned when Mr. Brimhall said Paul Buehner might buy
from Chidester. It isnft true that American Aggregate didnft have any cash
involved at the mine. American Aggregate had a lot of money involved. While
we did not crush the particular piles crushed in 1967$ we left some piles there.
We had a lot invested in the quarry. When Brimhall went in there he used part
of the area for storage*

The statement that the only investment in that enter-

prise was the investment of Mr. Brimhall is not correct.

(R. kOk),

The rock

that went to Buehners was our rock and we had an investment in it. We paid taxes
on it, and we had to do the assessment work. We had depreciation on ourcrusher,
on which we paid $600 a month. We moved our crusher around. We have two other
quarries. Our investment is not in just those stockpiles• The taxes were
about $200.

(R. *f05).

If we sustained a loss up there that would be a loss to American
Aggregate.

(R. **06). I femember Brimhall saying that the overburden was a

little heavier on the east side and a little thicker than he had originally
anticipated, and cost him a little more to remove that. During the two years
after Brimhall crushed rock until the various discussions with the Buehner
Company, there were attempts to sell the rock. I am sure we made some sales
out at Buehners since 1967*

(R» ^07). The State of Utah was bad for building in
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1967, 1968 and 1969*

Jobs were out of the State*

he wanted to get his money out of that rock*
I donft know when that happened.

Brimhall did tell me that

He wanted to get his money out*

(R* *t08).

In December I called the Buehner plant to get a tally on what had
been delivered.

I didn't go down there*

I did not know Brimhall was billing

Buehners. I have nothing to do with billing.
manager, my brother*

It is under the direction of the

Our drivers bring weigh slips and deliver them to the

office manager. We made invoices out on the loads we delivered*

(R. 409)»

I

am sure we billed Buehners for that material.
Cross-eaamination by Mr. Ashton:
As to the relationship between Style-Crete and American Aggregate9
I am an officerin both. My brother is an officer in both*
stock ownership of my brother.

I am not sure about

(R. 410). I own most of the stock in Style-

Crete. We both own stock in American Aggregate. I am not the controlling one
in American Aggregate, Richard is. He has controlling stock in American Aggregate
Style Crete is a competitor of Otto Buehner & Company. Both frequently bid on the
same jobs. We got the bid on the Z C M I. Buehners got the bid away from us on
the Church Office Building.

(R. 411). I am acquainted with Buehners. I worked

for Paul Buehner for 8 years. I have had no social dealings with him.
When we talked about the church office building job, I gave him a
price of $29*50 per ton. Brimhall never was authorised

to make a deal on our

rock at any time. He could make a contact, but we would handle all contracts
and purchase orders.

(R. *fl2).

I knew he was talking to Mr. Buehner. I knew

Buehner was trying to get DeMar to crush in two or three other pits. I told
we
DeMare/ would not sell crusher run for less than 825.50. I suppose he went back
and talked to Buehner. Mr. Brimhall was a go-between (R. *fl3)i but the deal had
to be made with us. He came back and said Mr. Buehner wouldn't go for the
f
$25.50. HeDigitized
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$29*50.
He said we had to bring
the Howard
Hunter LawtLibrary,
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the price down*

I remember definitely telling DeMar that under no condition

would we go for less than $25#50 after the talk about crusher run*
Brimhall was going back to Buehner to tell him.
(R. klk).

I knew

I did not call Mr. Buehner.

Brimhall never came back after that last meeting. The next thing I

knew in our conversation with Brimhall was that the Buehners were going to
accept the material. I figured it would be 29»50.
No one else could sell this particular rock for this job. There was
some one else trying to sell rock for this job for less than 25»50»
told us that, and also Mr. Buehner.

(R. *fl5)»

Mr. Brimhall

Mr. Brimhall never came back to

discuss price after we gave the 25.50 figure. I later called the Buehner plant
to find out where our purchase order was. I called the Buehner plant two or three
times and asked for Mr. Buehner. He was unavailable. I hadn't seen a purchase
order. In January I found out around 1300 tons had been delivered.

(R. 4l6).

I made inquiry about the purchase order before weather shut down hauling. To
have a purchase order there had to be some kind of agreement. There would have
to be an agreement of American Aggregate or its officers to Otto Buehner &
Company.

Any quotes by Mr. Brimhall had no effect on us.

(R. 4l7)*

I figured

the purchase order would have had to be $29.50 a ton if he took screened rock
and sized, or it would be $25.50 if he took crusher run. Crusher run is everything from the crusher unscreened.
The agreement with Brimhall was that he would crush the rock and leave
it until it was sold.

At that time he would get his $10. He couldnft touch the

piles on the hill. He could have recrushed if Buehner had made an agreement
with us, and if he wanted to make an agreement with Mr. Buehner he could have gone
and screened it. He never entered into this conversation.

(R. *fl8).

I knew there would be in the neighborhood of 3t500 to *f,000 tons to
the church office building that Buehner had been awarded.
figured

We bid on that job and w«
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(R. 4l9)»

I knew that large quantities of the rock were being delivered by people other
than ourselves. When I went to the quarry I did not discuss price with Mr.
Brimhall. We talked about weigh tickets.
tickets from Buehners in December.

(R. 420). I tried to get weigh

I did not ask Brimhall or Buehner what price

had been finally agreed on. When a check came in January Brimhall did not tell
me about any price. When Brimhall testified he told me about the purchase order9
that is not correct.

(R. 421). Mr. Brimhall was authorized to deal with Mr.

Buehner as to kind of rock and size of the rock to be delivered.

As far as the

crushing and screening, if they were going to take screened rock, he could do
that. He could not conclude any deal.(R. 422). To conclude any deal they would
have to deal with either Rich or myself for American Aggregate. We owned the
pit and the rock. We certainly thought Mr. Buehner knew, for he had dealt with
us before.

(R. 423)•

(Mr. Reimann objects to Mr. Ashton arguing with aaid

witness, by trying to avoid the rule of law that when prices are quoted to a
person and he takes the material on which the price has been quoted, he agrees
to that price quotation). WITNESS:

I said Mr. Brimhall could agree with Mr.

Buehner as far as the size of the rock was concerned.

(R. 424).

I told Mr. Buehner that the only thing he could talk about or agree
on with Mr. Brimhall was the size of the rock. The first time I saw the purchase
order to Brimhall was at the meeting late in April or first of May after Brimhall
got back from his vacation.

I already have related the things said at that

meeting as far as I can recall.

(R. 425). Some time after that meeting some

checks were issued to American Aggregate and DeMar Brimhall. I knew that the
payments would be on the basis of $20.50 a ton based on that purchase order.
(R. 426). I did not call Mr. Buehner on the 29th of May.

(R. 427). I did talk

to Paul Buehner about the use of the model he had made from the Canadian Temple
on the Ogden and Provo Temples. I did not tell him that if he would let me take
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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those oxen that we would settle our differences on the aggregate*
say that*

I did not

(R. 428). (The Court said there was some conversation about the

settlement of the agreement, but apparently he disputes what Mr* Ashton says
happened*

The witness did not say he agreed to settle the dispute*

We eventually got the molds or models* both.

(R* 429)•

R. 429) •

(Mr* Reimann objected

on the ground that the transaction was one with Style Crete, not with American
Aggregate, but the Court overruled the objection)*
W 6 used the models at the Provo Temple*
the moulds from the model he furnished*

We paid $2,000 and we made

This was not a favor to us*

We have sold aggregate from the quarry, about 300 tons or 400 tons.
We did send a billing for the rock we hauled to Buehners.

(R. 430)*

The price

was $35 a ton. At the meeting with Paul Buehner, I told him if he did not comply
with those conditions we would go after him for the full amount*

(B* 431)•

Redirect examination by Mr* Reimann:
I recognize Exhibit 27-P as a statement issued by American Aggregate
Corporation to Otto Buehner & Company for the amount over and above the 4,000
tons originally in controversy*

(R. 432)*

(Received in evidence R. 433) •

(Mr* Reimann states that he will furnish counsel and the Court with the corrected
statement).

Exhibit 40-P is addressed by Otto Buehner & Company to style Crete*

It makes reference to the Ogden and Provo Temples*
specified in this document*
did)*

(R. 433-434)•

Style Crete paid the amounts

(Mr* Ashton says he111 stipulate they

The contract was that we would receive three models*

They wouldn't pro-

duce the models so they furnished three molds to Clarence Curtis, and eventually
we got the models*

They had to be rebuilt a great deal before we could use them,

The molds cost us in excess of $10,000 that we gave back*
out pretty good*

(Exhibit 40-P received).

manager of Style Crete*
American Aggregate.

(R* 434)*

They came

I am the president and general

My brother Richard is president and general manager of

(R. 435)•

No one other than Richard and I has any authority
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to sign contracts and purchase orders for American Aggregate*

(R* 436)*

Re-cross examination by Mr, Ashton:
to my knowledge
I did not^tell Mr. Buehner that only I and Richard could sign a
purchase order with him*

(R* 436)*

Further redirect examination by Mr* Reimann:
Exhibit 4-P with attached invoices for Park Valley quartz at $35
a ton has no date on it, on the face of it*

(R. 436)«

Re-cross examination by Mr. Runyan:
I recognize this billing because we consulted our bookkeeper. We
never billed Buehners on the first 4,000 tons, because we never quoted $20.50*
We quoted $29.50. In a subsequent meeting we told Mr. Buehner everything over
4,000 tons would be computed at $35 & ton. This is at $35 as we said happened
at that meeting.

We never made any agreement with Otto Buehner & Company except

that we told them that it was 29*50 if it was screened and $25 if it was crusher
run.

(R. 438). After that meeting payments were made to us and Brimhall.

(R. 439).

END OF VOLUME

III
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VOLUME

IV

TRIAL PROCEEDINGS ON JUNE lf 1973 10:00 A. M*
RICHARD C. REIMANN. president of American Aggregate Corporation,
testified on direct examination conducted by Mr* Reimanns
I have been president of American Aggregate Corporation since the
fall of 1967 or spring of 1968. I have had experience quarrying since 1966. I
also crushed in 1966 and spring of 1967*

American Aggregate has this Park Valley

quarry, and the Skull Valley quarry, and we are operating out of another quarry*
(R* Mtl), I am familiar with the Rigby mining claims in Section 21, since the
summer of 1966, maybe the summer of 1965*

I had occasion to visit the adjoining .

property in every direction from the Rigby claims*
and tramped all over in every direction*
property and the Defa property*

I spent the summer up there

I am acquainted with the Maxwell

kk2).

(R*

Exhibit 3-P is our Park Valley quartzite*
American Aggregate has a lease on it*

It is from our quarry*

I explored the adjoining properties to

determine what kind of material might be available. On the adjoining properties
I did not find any material such as Exhibit 3-P in sufficient quantity to mine*
Nothing suitable. I did the mining on the Rifcby claims. I also did crushing
on these claims. I started mining and crushing in the summer of 1966*
in excess of 2,000 tons.

(R. V*3).

I crushed

We hauled something Uske 1,500 tons out of

there. Exhibit *fl-P is Park Valley quartzite, about size 2. My brother Don
placed it in this container* (Exhibit *fl-P received in evidence)*
is Skull Valley quartz*
Colona.

(R. W O .

Exhibit 17-P

Exhibit *f2-P is quartz we purchased from

I am familiar with prices and costs of that type of quartz*

(R. Vf5).

The term "crusher run" means that you take out all that comes out of
the crusher.

It does not involve any screening whatsoever*

(R. Mf6). In the

month of October
1969
I was
in Law
a meeting
with
Mr.
Brimhall
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the first part of October, with Don Reimannf DeMar and myself, at shop in Salt
Lake City.

DeMar said the $29*50 price should be reduced if we could settle on

a crusher run basis. It was a surprise. I said, "Well, if we go at 25*50 on a
crusher run, thatfs it. That's the lowest we111 go under any conditions.ft
said that was a good price.

(R. kk7).

He

We figured that was near our cost.

In the early part of January 1970, I tried to contact Paul Buehner,
but he was not in. I called DeMar Brimhall. The occasion for making the call
was that John Rigby came into our office. He was upset. He hadn't been paid
royalty.

He made threats. I did not reach Mr. Buehner. I left my number to be

called back.

(R. kkB).

When I reached DeMar Brimhall by telephone, I said,

"Rigby is in here and he is going to shut down that pit unless we have some payments on royalty.11

I then said, "I have no idea what has been delivered, or I

don't even know what's going on here, whether Rigby is going to shut this down
if he doesn't receive his royalty payment."

Brimhall said, "I'll get you a check

for what has been hauled out of there." I said, "We have to have weigh tickets
too. That's part of our lease agreement. Rigby wanted those." At that time,
I said, "We w^nt to have a meeting."

He said he couldn't meet now. I believe

he said he was going to Mexico. He did not furnish any information before he
left."

(R. Vf9).
Exhibit **3-P I first saw when I received a check with it on January

23$ 1970. We deposited the check and issued the same amount to Rigby for the
royalty. There was nothing in the envelope except Exhibit **3-P and the check.
Exhibit Mf-P is the check received in the mail on January 23* 1970. The signature
is that of DeMar. Exhibits 43-P and Mf-P received.

(R. ^50).

These documents

were mailed after he left town. He was gone about two months, I believe.
office
I contacted Paul Buehner/about the middle of February 1970. (R. ^51).
I called down there and asked for him.

I was not able to reach him.
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office building*

I had since found out that I talked to a Japanese or an

Oriental name, the office manager. I talked to this office manager.
(Mr. Ashton said Sugiyama).

(R. ^52).

WITNESS: Thatfs the right name. I identified myself

to him as president of American Aggregate Corporation.

I said, "This rock has

been coming out of Park Valley for the Church office building.

I would like to

know when we are going to receive some sort of payment on this." And he said,
"You are not going to get paid."

That was the end of the conversation.

The latter part of April or first part of May I was at a meeting with
Paul Buehner, Mr. Brimhall and Don Reimann, my brother.

(R. ^53)• It was at the

Style Crete office. All of us participated in the discussions.
what each one said in the exact order it was said.

I canft state

DeMar made some statement there

was an agreement with Paul Buehner, and they produced the purchase order. I had
not seen that purchase order before. Don said we quoted a price at 129*50, and
we*11 not honor this purchase order. Mr. Buehner asked us if we would sign that
purchase

order.

(R. k$k).

The response wasf

,f

Nof we111 not honor it.

The

purchase order was not made out to American Aggregate, and we111 not honor it."
Paul Buehner said that Don had told him to get in touch with DeMar
Brimhall. Don said that was only to do with the sizes of the rock. Don then
said, "You know Paul, that you bought rock from us before, and that we have quoted
you a price of the same rock before. Now how could you sign up an agreement with
a purchase order with DeMar Brimhall."

I then said, "If I was to come down to

your plant, Paul, and ask you about a particular piece of cast stone, and you told
me to refer to somebody in your shop and I did, would I make a purchase order with
your man at the shop or make it out to Buehner & Company?"

He didnft answer.

(R. ^55)* Mr. Buehner said, "This is the agreement I have made with DeMar and if
there is any additional money to be made upf DeMar is going to make it up and pay
the difference." Don then asked DeMar if he intended to make up the difference
in the purchase
order
and W.
our
quoted
price;
DeMar
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We had a discussion about the figure. I saw the purchase order that
had been signed between the Buehners and Brimhall.

(R» **56)*

Don said we would

not honor the purchase order for $20.50, but that we would not press charges or
sue, if certain conditions were met.

DeMar stated several times that Paul was

not to use this rock on any other job*
presence of all of us.

The conditions were stated in the

One of the conditions was that no more than J+,000 tons

would be taken out of the pit, and that all rock im excess of the *f,000 tons
would be at $35 per ton*

Also there would have to be weigh tickets because that

is what our royalty is based on.

(R. ^57)• Also, there had to be weigh tickets

monthly and an accounting, and we had to be paid monthly, and American Aggregate
had to have the checks. The checks had to be paid to American Aggregate.
Either I or Don said previously in the conversation that we could not
sell the rock at 20.50 a ton because it's below our cost. Don said the haul
and the royalty and with anything else, with no overhead

we would have to pay,

there was only something like a dollar a ton. Pawl Buehner

said, "Well, a

dollar a ton at *f,000, thatfs enough. That would be enough to get DeMar back
in there and crush another pile." Don said, "That takes a lot of guts to come
over here and tell us how much profit we can make on our rock." That was preceding what Don said about the purchase order deal."
an hour, and a lot was said. (R. **58).

(R. ^58).

The meeting lasted

DeMar left the meeting about 10 minutes

before Paul.
Prior to receiving Exhibit 25-P

we did not receive any information

from Paul Buehner or Otto Buehner & Company as to any amounts taken from the
property.
meeting.

Paul Buehner asked me about additional aggregate sometime after this
(R. ^59)• He called by telephone. It was about a month after the

meeting we all had.

Itwas around June sometime. Paul said he wanted several

hundred ton more rock. I believe he said for the B. Y. U« job. I said, "Yes,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

•••a h* irlad to deliver Machine-generated
it at $35 OCR,
a ton."
460).
may contain(R.
errors.

Subsequently, we did not deliver any rock to Otto Buehner & Company*
Later on we found out more rock was going out of the quarry via Clark Tank Lines
to Otto Buehner & Company.

I have never seen Exhibit 5-D before this trial.

We never received any weigh tickets from Otto Buehner & Company.
never received an accounting from Otto Buehner & Company.

*e

I made calls to

obtain weigh tickets and an accounting* after the date of that meeting. (R. 461).
The first working day after the Meeting I mentioned, I called Hal Barker at
Clark Tank Lines. I said I was president of American Aggregate Corporation,
that we had a meeting with Paul Buehner and that he was not to take any more than
4,000 tons out of that quarry.
I wanted an accounting.
been delivered there.

He agreed and said that was all right. I said

He said he would send up an accounting of how much had

(R. 462).

I phoned in August and left a note. I didn't receive a call, but
a note was left there that he had hauled 2,000 odd tons. I recognize Exhibits
45-P and 21-P. These documents were received in the mail, shortly after December
2, 1970. There is a figure for 1970. I crossed it out.

(R. 463). (Objections

and argument). (Both exhibits offered in evidence. Offered to show that the
figures were on there when received in the mail, and that a proper accounting was
not funished. The 1970 figure as it came in the mail was only 1126.84 tons.
From other information the witness put on a figure above of 366I tons). (R. 464).
Exhibits 21-P and 45-P received for what it portraye/f.
WITNESS:

(R. 465).

I crossed out the figure shortly after I called him back.

I knew it was incorrect.

I put on those figures in different colored ink. Those

are the figures I was given by someone at Clark Tank Lines. They said something
had gone wrong with their computer, and most of the 2fs were left off the front
of all the tickets.
During the

(R. 466).
summer of 1970, I attempted to obtain weigh tickets from
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The only inforraa-

tion I got from Clark Tank Lines was in August by telephone*
any weigh tickets at any time*

I ascertained that the figures given were not

correct. They were not even close*
came*

I didn't receive

(R* *f66).

I do not recall when Exhibit 7-P

Exhibit 28-P came in the envelope attached as part of that Exhibit 28-P.

It came shortly after December 18, 1970*

I also made a personal contact with

Gaylen Christensen who testified the other day*

(R. ^67)•

By stipulation of counsel and consent of the Court* MARVIN L*
ALLRED was produced as a witness for defendants* and was examined by Thomas A.
Puffin, after being sworn, as follows:
My nqme is Marvin L* Allred*
superintendent for Otto Buehner & Company*
years*

I reside at Mona, Utah*

I have been employed there for 27

I was engaged in that capacity in October 1969*

church office building job*

(R. *f68)*

all the materials necessary*

I am plant

This project was the

As we went into production we didn't have

We had to change the method of casting due to the

concave shape of the units, we had to go into a seeding process instead of a
homogeneous mix. That mix is coupling all of your aggregate in the mix together.
Casting is pouring the concrete into the forms in the molds*

Because of the concave

shape of the units we were casting, we had to use the smaller sizes as a base mix
and seed the larger sizes on top to make the surface the texture that the architect
wanted.

We were using a considerable amount less of the larger size aggregate

than we were using originally.

(R. *f69).

We then required more of the intermediate

sizes, the 7/8th size to one-half and also number 2 size*

Exhibit ^6-D is the

number 2 size, 3/8th to one quarter. This is the aggregate used on this project.
This 3/8ths inch and one-quarter inch was increased because of the change in the
casting.

Exhibit 46-D offered.
The first conversation with respect to this job accurred when the first

deliveries were made, about that time.

(R* k?0).

That was early in November*

(Objections by
Mr.byReimann
asHunter
to Law
hearsay*
Mr.
Ashton
stated
that Don Reimann
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testified Mr* Buehner could deal with Mr. Brimhall and that Brimhall was the
agent of American Aggregate. Mr. Reimann stated that such was a misquotation,
for Don Reimann said Mr. Buehner could deal with Mr. Brimhall as to sizes.
Objections overruled. Mr. Reimann further objects on the ground that Exhibit
19-P is not an agency contract, for it does not even name American Aggregate.
R* 471*

Also the document does not make any money payable to American Aggregate.

The Court said he would hear the testimony, and there would be a continuing objection).

WITNESS: Mr. Buehner told me Mr. Brimhall was going to start delivering

the aggregate.

(R. **72)* Mr. Brimhall told me they were going to start deliver-

ing the aggregate. I was quite surprised because I wasnft prepared to receive
it. Mr. Brimhall was in touch with us occasionally. The next conversation I
rembmer was about the first of January, and talked to me*

He asked how the

deliveries were coming. They were still coming too fast, and hadn't been prepared for them to come in as rapidly as they were coming.

(R. V73)•

I was still short some particular sizes that I needed, particularly
the size number 2, 3/8ths to one-quarter , wasn't coming in fast enough. I
appreciate doing what they could to get some of that to us. Mr. Brimhall said he
was planning on leaving shortly for a trip to Mexico. He said he would see what
he could do to get this material to us, number 2 size we were running out of; and
that if I needed any additional materials or sizes that I was to contact the
quarry and that was the way he left it. We were running out of number 2 sizes*
Mr* Brimhall did get me some more number 2vs at that time. I didn't see him
until he returned from his trip to Mexico. That was about the first part of
May or first part of June. He came to my office. He asked me how they were
going.

(R. 47*0.

I told him the material was still coming in faster than I could

handle it as far as storage was concerned.

I was still hurting for the number

2 size; that I was desperate for number 2 size, and I would appreciate it if he
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could get me them.

He said he would see to it.

(R. ^75)•

During that period of time I had conversations with the truck drivers
to attempt to get the sizes we desired. We were getting desperate for the number
2 size. Loads were coming in 2, 3 and k ofclock in the morning. I only had contact with the drivers by personally being there or the watchman being there.
When loads were coming in I needed number 2 size desperately, and we had the
larger size coming out our ears, backing up and we didn't have storage space for
it.

I asked the watchman to please notify the driver that I didn't want any more

of the larger, and said I wanted the number 2 size, but the next load was the
larger size again. I told the watchman when the driver comes in call me, no
matter what hour of the night it is. I wanted to see him. He called me about
2:30 the next morning and the loads were there.

(R. ^75)•

I told the driver

I did not want any more of the large size; that we got to have the number 2 size.
He said he would carry the message back to the quarry. The next load was the
large size again, jumbo size. The watchman called me again. That was 3 or k
o'clock in the morning. I told the driver they were not to bring any more jumbo
size. They said, "We don't know anything about it." I said, "Why don't you know
about it?" They said the fellows in here last time weren't the same drivers.
"We are just bringing in the loads they are loading on us." I said, "Don't bring
any more of this in until I can get some number 2." ftt that time I called Don
Reimann and asked him if he had some number 2 rock, that we were completely out
of it. Don said he didn't have any number 2."

(R. V76).

There was finally shipped to us 2,300 tons of jumbo size rock. The
order was for 1,^00.

I was not aware of all weights shipped. I was noticing

huge piles coming (R. 1*76) and didn't see how we could poss$bly use it.
(Mr. Reimann objected to this interrogation, for Otto Buehner fc Company had a
contract with Clark Tank Lines to do the hauling, and that was under the control
of defendant and Clark Tank Lines. R. **77).

(Court overruled objections).

(R. 478). We
crushed
1,000
tons
the
coarse
material
to get the sizes we
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needed.

(R. ^79)* (Further objections overruled as to hearsay)•

I had further

conversations with Mr. Brimhall in June, July and August 1970 relative to obtaining these materials. He waid he wanft able. These conversations were in my
office. I recall that I asked Mr. Brimhall about number 2 in June. He said it
looked like theydidn't have any more in the quarry, that they were out of it.11
(R. V?9). I never at any time requested more than l,*f00 tons of jumbo size.
(R. k80).

(Objections by Mr. Reimann that defendants got the material and contractec

the hauling of it. Objections overruled.

R. 480).

I donft recall any more conversations in July or August 1970. We have
1,000 tons of jumbo size left. We didn't order it.

It was brought in by truck.

(R. hSl).
Cross-examination by Mr. Reimann:
I knew of no one personally who gave instructions at the plant to
truck drivers as to what sizes to bring.

I had nothing to do with preparation

of Exhibits 19-P and 20-P. As to changes made I contacted Mr. Brimhall in
January 1970. I knew there was a contract with Clark Tank Lines to haul this
material.

I didn't know Cristensen Feed and Seed Company represented Clark Tank

Lines in the haul.

(R. 482). I knew that the drivers who were hauling this

material from and after June 5th until the last material we obtained from that
quarry, was hauled in trucks of either Christensen Feed & Seed or Clark Tank
Lines. When I spoke to Don Reimann I asked him whether he had any number 2 or
extra supply of number 2fs at the Style Crete plant. He said he didnft have at
that time. The loads all came at night.

(R. 483)•

Some one at the plant or the night watchman was told to tell the
drivers to get different sizes. I gave those instructions. I knew when I asked
for specific sizes, we were not getting crusher run. I knew that. At the time
we were crushing the jumbo size, I knew that Otto Buehner & Company had obtained
a job at the B Y U.

(R* k&k).

I said we had to have more of the smaller sizes
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than the larger ones*
in the early spring.

We were working on the B Y U job in the winter months and
We needed materials for the BYU

Rigby claims in Park Valley, Utah.

job that came from the

I was the one who told the driver for

American Aggregate Corporation in November that he should not bring any more
material in because our bins were crowded*

(R* *f85)*

I handled weigh tickets only as they were received from the watchman.
and I passed them on to the purchasing agent. Mr* Douglas Hunt*

It was in June

until the end of the job that I had the 1.000 tons of the larger sized crushed*
I did not read the list of the deliveries to find out when we got beyond the *f,000
tons.

I did not check that*

do with its preparation*

I do not recogize Exhibit 2*f-P*

I had nothing to

I was not aware that around July or early August more

than *f,000 tons had been hauled out of the quarry to Otto Buehner & Company,
except from hearsay.

(R* *f86)#

After June 5i 1970, Mr* Brimhall did not make

any definite promise to get more of number 2 size. I did not keep any record of
the loads that came to the plants
storage space at the plant.

I just checked the sizes*

(R* **87) • The

We had various sizes placed at different locations.

We had to change the sizes because we had to change the process of
making the cast stone. That was in the early part of 1970. I knew that Mr*
Brimhall was in Mexico for at least 6 weeks*

During that time I had contact with

the drivers who got instructions from either Clftrk Tank Lines or from Christensen
Feed & Seed Company*

(R. 488)*

I never made any complaint to Rich or Don

Reimann or any officer of American Aggretate Corporation about the size of the
material which was coming out of the American Aggregate quarry*

(R. ^89).

Cross-examination by Mr* Runyan:
If materials are delivered at the plant during the daytime, we have
a receiving agent there*
is delivered*

My office is about a block away from where the material

Trucks could arrive in the day, but the yardman would notify me*
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I did not keep a running

tally on the deliveries made*
rock*
in.

(R. ^91).

My only concern was when we ran out of certain

We got too much rock early as the deliveries started to come

I had a conversation with him about cutting back on deliveries. I told him

that I or some one of our people would tell the drivers when and what to bring.
Some of our personnel did tell the drivers in what quantities and what size of rock
they should deliver. They had the responsibility to tell the drivers as to sizes
and what quantities of rock to bring.

I did not call Clark Tank Lines to discuss

quantity to bring or any of the details, just the drivers.

(R. **92). The only

person who had contact with the drivers was the delivery man or the person who
received shipment and related the information regarding what rock and what Aixes
and what quantity to bring.

I made final determination as to sizes needed about

30 days after we started production. That was about January 1970. As of the
date of the purchase order, I did not know what sizes would be required. (R. 493).
The term crusher run means that the rock is totally unscreened except
for maximum size and a minimum size. The rock would be segregated, but we would
take all the sizes. If we had more large sizes than small sizes we would have to
take all the large size if we contracted for crusher run.

(R. ^93)•

Redirect examination by Mr. Puffin:
We needed 3t500 tons of stone on the church office building.

*e used

about **20 tons for the B Y U job. We used on the B Y U job some of the sizes
in the purchase order, 5/8ths to one-half size. That size was included in the
purchase order. We used that size on the B Y U job. It was a different size
than we could use on the Church Office Building.

When I called Don Reimann, I

asked him whether he had any number 2fs at his plant that he could give us.
(R. 49W*95)•

I *as told by the drivers after the last load was shipped to Otto

Buehner & Company, that there was none left of number 2 at the quarry.

I do not

know which driver told me that. I came in contact with 20 or 30 drivers. (R. ^95)•
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The night watchman received the trucks coming into the yard. In the
daytime it was Larry Sheets, our receiving agent.

(R. M?6).

Direct examination of RICHARD C. REIMANN resumed:
I went to Tremonton to see Qaylen Christensen in the summer of 1970
only once. That was with Don Reimann and Dave Mickelson.
He was in his underwear.

We went to his home.

We wanted to have an accounting and weigh tickets of

what had been delivered, and what had been hauled out of the pit. He said he
knew Don had called him previously and asked for this and he didn't have them,
but that he would see that we would get an accounting of what had been hauled out of
there.

(R. **97).
After the last materials were hauled to Otto Buehner & Company, I

took photographs during the spring of 1971*

(R* ^97)• The dates of the photo-

graphs are on the reverse side of Exhibits 8-P, 9-Pt 10-P, 11-P and 12-P. I
took those pictures.
time and place).

(Stipulated that they were taken and what was there at the

I know the size of materials in these stockpiles on the dates

the photos were taken. Exhibit 8-P, jumbo, about 200 tons. 9-P$ that's number
3fs, about 200 tons. This is 10-P, and that's number 2's, and at least 200 tons.
11-P, one, a good 400 tons of those aughts.

(R. **98). Ones and aughts* zero.

(Exhibits admitted in evidence. R. ^99)•
I see the figures on Exhibit 20-P.
as to size.

I know how aggregate is figured

I have known that since 1964. As to the size numbers I know} them.

(R. 500-501). Size number 2 is a quarter to 3/8ths.
On July 9t 1970, I had a meeting with D. W. Brimhall. On that date
I issued a check to D. W. Brimhall in the amount of $6,043.63, Exhibit 32-P.
(R. 502). Exhibits V7-P and 48-P were made by D. W. Brimhall at the Style Crete
office. Don Reimann and Mr. Brimhall were with me. Prior to that date I had
never seen any figures as to any amount of money paid to D. W. Brimhall. I
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had not seen any figures from him or anyone else.
the document DeMar Brimhall brought with him.

(R. 503)•

Exhibit ^9-P is

He had written down the figures

*s to the amount of money he had received. On Exhibit **7-P he put down those
figures, as to how much he had received.
a check in May for $3,000.00.

He disclosed the fact he had received

(R. 50*0. The checks dated July 7t 1970, were not

received until March 25, 1971. As to Exhibit 30-P I never saw these stubs from
those checks until 1971. I issued the check for $6,0^3*63 shown on Exhibit 32-P.
Exhibit 33-P is a voucher showing a check March 25, 1971, for $4,000.00. I issued
that check on that date for $4,000.00. None of the writing on Exhibits 47-P and
48-P is my writing. It is all writing made by D. W. Brimhall.

(R. 505).

Brimhall requested payment of the money shown here. It was issued.
On Exhibit 48-P it shows 325 tons of material to Style Crete, $2278.00. That
figure is included in the $6fOV5,63. (Exhibits V7-P, 48-P and **9-Pf received in
evidence).

I know that the size number 2 referred to in the testimony of Mr.

Allred were among the sizes at the quarry in June 1970.

(R. 506).

On July 9, 1970, we did not pay Brimhall on the basis of $10.00 a ton#
There was deducted $2*75 a ton. He said it was deducted because the *+,000 tons
agreement to sell,
he had entered intoAwas below what our cost was. We had a conversation about
the figure of $7*25 a ton.

(R. 507)*

Don asked if DeMar intended to be paid

$10.00 a ton. DeMar said he didnft intend to, but I canft remember exactly how
he arrived at this figure. He wrote that figure down on Exhibit 47.
We had a meeting at your office with DeMar about June 1, 1971$ prior to
our filing this suit. You were there and so were DeMar, Don and myself.
DeMar said he did not want to be joined in the suit.

(R. 508).

(R. 509)*

Cross-examination by Mr. Runyan:
At the time Mr. Brimhall came into the pattern shop in the fall of
1969$ I was in the pattern shop because I am plant superintendent. We were very
busy at that time.

(R. 511)• I wouldn't say we limited our time to DeMar, but
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we were very busy.

I had other things on my mind at that time. I did not have

any further discussion with him in the shop or in the plant with regard to Park
Valley quartz.

(R. 512). There was no meeting with him within the next month

or six weeks. At the last meeting referred to

DeMar mentioned that a lot of

material had to be moved quickly before the end of the year. Yes, I have the
responsibility of billing.

(R. 513)• The first invoice I issued was in December

1970. Normally we do not wait that long to bill, but we had nothing to invoice
from. Material was being taken and used by Buehner Company.

I was aware of that.

I did not know Mr. Brimhall was billing or receiving payments until our meeting
of July 9th

(R. 51*0 •

The reason I called DeMar in January about the royalty payment was be*-^~
cause I tried to reach Paul Buehner, and we were referred to DeMar.

(R. 515) •

When I told DeMar we had to make the royalty payment, I did not know he had collected any payment.
down this operation.

I told DeMar by telephone that the Rigbys were going to shut
I knew something had taken place from the day I called

DeMar. I know that what was happening was going to come to an abrupt halt if
Rigby did not receive royalty payment. What DeMar did by way of billing I have
no idea. Yes, we did receive from him a check for something like $1,935»00.
Then I made out a check for the royalty payment. That was supposed to be for
1300 tons. I presume it all had gone to Buehners. We did not send Buehners a
bill.

(R. 516). Nor did we send DeMar an invoice. I knew that much had been

hauled out and was no longer in the stockpile. I knew we had to have a meeting
because some sort of an agreement had taken place or something had happened.
It is not true that all aggregate hauled out of that quarry had been loaded by
Mr. Brimhall.

(R. 517). DeMar Brimhall crushed all the aggregzte in the stock-

piles up there except what I had crushed previously.

I do not know if it was

in the same stockpile, very close to some. DeMar did not load when we took
some to our plant. I can't tell you offhand when the 325 tons went to our
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plant here. But it wasn't at that time.

(R. 518). Part of the rock was crushed

two years previously. When I was up there crushing, I had a loader there. (R. 519)
Cross-examination by Mr. Ashton:
Crusher run means everything out of the crusher. After it is screened
it is sized. American Aggregate didn't pay any expense of screening.

(R. 520).

Mr. Brimhall handled that. We did not crush nor load the rock that was delivered
to the Buehners here. We did have costs and expenses. One of those costs was
taxes. Those costs go on whether or not we sell rock. Salaries of myself and
my brother and employees, also are costs. They go on whether we mine or donft
mine, thatfs true.

(R. 521). I don't know if they are fixed costs, but they

certainly are costs. Yes, we have to pay $1.50 ton royalty when we shipped the
rock. We have to maintain payments on our equipment, regardless of whether we
quarry or not. We had to pay for the truck

hauling out that rock. We wanted to

haul as much rock from that quarry any time we could.

(R. 522).

I know DeMar Brimhall had talked to Paul Buehner. There were some
discussions betwwen Don and Mr. Buehner.

(R. 523)*

When we started hauling, we

knew our rock was going to be used, by the Buehners. I didn't know how much.
I knew the price was $29*50 a ton. I know my brother wanted to haul as much as
we could.

(R. 52*0•

Don was authorized to speak for American Aggregate. He

had authority to talk to Mr. Buehner and to Mr. Brimhall. The first time I saw
the purchase order was in the meeting of April 1970. DeMar said he thought he
had mailed us a copy.

I said well, "If you did this, it may have been a couple of

days before the meeting.

I can state that I saw it at the meeting, that was the

first I saw it. I donft believe I did see it prior to that time.

(R. 525)•

I had a conversation with Mr. Brimhall in January just before he went
to Mexico.

I didn't know what the price was in January 1970. DeMar said some-

thing, but I didn't like it. I don't recall he quoted any price.
I don't think I did.

I said, lfI want a meeting and I want it now."
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(R. 526).
I knew

Mr. Brimhall had been talking to Mr. Buehner. I never talked to Mr. Buehner
about this transaction.

(R. 527)•

I did not tell Mr. Buehner that he had to

make his arrangements with American Aggregate until the meeting in (April or May).
Prior to this time Mr. Brimhall had mined some of the rock and crushed
it for us. The only way Mr. Brimhall was to be paid was tb sell the rock. He
was to be paid $10.00 a ton when we sell the rock and receive the money. There
never was any agreement that we wouldaplit a profit with him. No, there wasn't.
(R. 528)4

The only agreement I ever made with Mr. Brimhall was that he would get

paid $10.00 a ton when itfs sold, for what he had crushed, and that is it. That
figure was based on normal crushing fees between $2y $3* and $4, and the fact
that we would have to wait until it was sold. That was regardless of the price
we sold it for whether it was $20 a ton or $35 a ton.

(R. 529)•
was

During the meeting in JuJ# 197® with Mr. Brimhall,»when he said he
did not want to be joined in any suit. That was :

when he agreed to receive

$2.75 per ton deducted from the $10.00. That was in the July 1970 meeting. It
was July 9t 1970, when he dediced he would take $2.75 a ton less.

(R. 530).

That was because he had sold it by the purchase order for $20.50 a ton. It was
decided to take $2.75 out of the $10.00. We paid him that much. Between the
three of us that was decided. The 2.75 was to come off his $10.00 crushing fee.
(R. 53D*

Crushing, screening, whatever he did. That was agreed uponf for the

4,000 tons.

(R. 532). (Mr. Reimann objects to counsels attempt to interpret

the Brimhall purchase order contrary to the statute of frauds, by parol, and to
charge American Aggregate which was not a party to it. The Court said if there
was an agency situation it could be done, etc. Mr. Reimann objects, since Brimhall did not purport to sign as an agent, but in his own name for himself; and
the Court thereupon overruled objections).
document (Exhibit 19-P).

(R* 53*0*

I saw the price of $20.50 on this

That was for 4,000 tons. That says there,

in the eventDigitized
OttobyBuehner
SHunter
Company
needed
than
4,000
the Howard W.
Law Library,
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BYU. tons it would get
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more at the same price on 30 days niice; but that is not what I said* Yes,
my deposition was taken on October 21* 1971.

(R. 535)•

Near the first of the year, I couldn't get ahold of Mr* Brimhall*

I

called him on the phone. I wanted to know what was going on, and he said hefd
made an arrangement*

Yes, I so testified.

I did not find out then what was going

on. The purpose of calling was Mr. Rigby was in my office, and he wanted royalty,
or shut down the pit. I wanted to find out what was going on and to have a meeting. I did not find out what was going on until we had the meeting*

(R. 538).

On deposition I did state that Mr* Brimhall said he made an arrangement. I donft
recall that he told me what that arrangement was*

I don't recall exactly what

was said, but I wanted a meeting immediately with him and Paul Buehner*
like what I heard. I so testified on deposition.

I am not sure what 1 heard,

but he made some sort of arrangement that I didn't like*
ing any arrangement*

American Aggregate*

I didn't like him mak-

He had no authority to make any arrangement*

and Don is vice-president*

I didn't

I am president

No one but us has any authority to negotiate for

I said on deposition, I can't remember exactly

(R* 539)

if he quoted me that price or not, but I know an arrangement had been made and
I didn't like it*

As I recall, he got under what he had said* ffI think

a mistake,flwhich told me right then that he'd gone underneath the price

I made
which

didn't worry me if he was going to take it out of his crushing bill. I so
testified*

I wasn't worried about price if lower if he would take it out of

his crushing bill*

The following year he did take $2.75 out of his crushing bill.

That was jointly agreed to, in July 1970.

(R. 5^0-5^1).

In this suit we are asking $35 a ton for everything above *f,000 tons*
We are asking $29.50 for the *f,000 tons* That was the price we established on
large orders*

(R. 5^2). (Mr. Reimann objects to questions whether Mr. Buehner

agreed to the $29.50 figure for the reason plaintiff made the quotation, and the
question is misleading*

Overruled).

I have no written agreement with Mr.
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Buehner. The only agreement we have is anything over *t,000 tons will be at
$35.00 a ton.

(R. 5^3)• Yes, in January 1970 Mr. Brimhall sent us a check

for $l,95i*.i*lt Exhibit Mf-P for the amount of royalty, based on $1.50 per ton
for 13,02.9^ tons. We got the check January 23rd.
tons had been shipped.

We knew then that 1,302.9**

(R. f M ) . As far as price was concerned we quoted a

price of $29.50. I did not know then that Mr. Brimhall had sold this rock for
less than $29 a ton. I figured that something was wrong and that the price was
below $29 a ton* but we quoted $29.50 a ton.

(R. 5^5)• After all of those deliver

ies to Buehners of this rock, (R. 5^6) there was still rock left at the quarry
in the spring of 1971 when I went up there and took pictures. I don't belive
any had been sold from the last delivery to Buehners to the time I took these
pictures. Don never told me he had received a call from Mr. Buehner requesting
some smaller sizes. There were still in the stockpiles smaller sizes after the
deliveries had been completed, number 3 size, quarter inch, lots of them, and
several hundred tons of number 2 size, the last time I was there.

(R. 5^7).

Aggregate crushed and put in pile6 is worth more than it is still in the mountain
as stone, certainly it is to us.

(R. 5^8).

Re-Cross Examination by Mr. Runyan:
We never have received payment directly from Otto Buehner & Company.
(R. 5^8). A series of checks, marked Exhibit 26-P, one in the amount of
$22,645.93% I have seen before. Two checks dated July 7* 1970, one in the amount
of $5,710, and the other in the amount of $3,120.00 were received March 25,
1971*

These checks were brought to us by Mr. Brimhall at our office.

(R. 5^9).

The ones dated July 7th were attached to the stubs marked Exhibit 30-P.

(R. 5**9).

We had a discussion as to move-in charge. Our agreement with Mr.
Brimhall had been always that he could move into the quarry at his own time.
(R» 550). This agreement we made on July 7th had to do with the 4,000 tons.
We didn't get any accounting until about a year later. I think there had been
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*f,000 tons delivered by July 7th, but Clark Tank Lines said there hadn't, so I
didn't really know.

(R. 551)t

PAUL BUEHNER being sworn, testified on behalf of defendants.
Direct examination by Mr. Ashton:
Prior to October 1969, I had a conversation with Paul Reimann with
reference to whether or not I could deal with Mr. Brimhall.

(R.552)*

It took

place on the telephone, just before we issued the purchase order. I told Don
Reimann we had a purchase order with Mr. Chidester and that if we were going to
change it we had to know immediately.

He said he didn't want to do it, and I

said,: "Can I work it out with Mr. Brimhall and he said, yes, you go ahead.19
That was all.

(R. 553).

I also had a conversation about the same time with Mr. Brimhall with
reference to his authority.

(R. 553)*

That took place in my office. I told

Mr. Brimhall I had a purchase order with Mr. Chidester to furnish the rock. Mr.
Brimhall said ffI have the rock already crushed on the mountain. We have had it
there for 3 or k years, and I want to Ket rid of it. Would you consider letting
us furnish the rock for you?" And I said "Yes."

"As a matter of fact we'll give

you a little bii more per ton because when you've got it crushed and we may run
into winter problems." He said, "We will furnish it for that price."

(The

Court granted a continuing objection to such examination as leading and hearsay
as to plaintiff).

At that time I asked whether or not he was authorized to

act by Mr. Reimann.

(Objection).

(R. 55^)•

Mr. Brimhall told me that he had an agreement with the Reimanns to
crush and process the rock for sale; that they had a joint venture of some kind.
I don't know the detail of it, but he had authority to act in selling this
aggregate. He had the big vested interest in the aggregate and he had authority
to sell it.

(R. 555).
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the last of April or

first of May 1970, I said we would stand on the purchase order. When I left .H
.

the meeting, I had not taken any different position. I keep a diarjN

„

!

'

*

'

•

•

I have*'

looked at it to see if I could refresh my recollection. There is a date of
May 29th.

(R. 336). According to the diary Don Reimann called me and said he

wanted to meet with me to settle the price on the aggregate. This was after
the meeting we had in April or May of 1970. I had another phone call. Looking
at my diary it was on June 3i 1970. It is an entry I made in my diary.

(R. 557).

Don called and said "We would accept the price on the aggregate which has been
discussed, which was 20.50." And he also said that he would like to have us help
him with the use of our models and molds on the oxen at the reduced price. I
agreed to reduce the price for the use of the oxen and the molds.

(R. 558).

I subsequently reduced the price on the molds and the price on the
aggregate. He used those molds for the oxen. We had agreed on a price of
$2,000.00 for the use of the molds and models. I spent an additional $1,200.00
to produce additional models from the molds. If he had not gotten those oxen
and molds from us my estimate of the cost would be $9,000.00 to $10,000.00 to get
them at another place. I never heard any more about the

aggregate price until tfc

lawsuit was filed. (R. 559).
Cross-examination by Mr. Reimann:
(Objections to questions about Exhibit **0~P, which is with Style Crete,
Mr. Reimann states it is already in evidence, and is a written document, and says
nothing about an obligation to American Aggregate).

(R. 56O). (Mr. Ashton claim*

the conversation related to settlement of a lawsuit. Mr. Reimann says the document is March 18, 1971» not with American Aggregate Corporation, but with StyleCrete, an entirely different corporation. Objection to interrogation overruled).
WITNESS: Yes, this document was signed between Style Crete and Otto Buehner &
Company.

It refers to 3 cast models of oxen for baptismal fonts.

We later furnished these models, several months later.

(R. 5 6 D .

I prepared Exhibit *fO-P
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and submitted it to Style Crete to be signed*

It was signed then and they paid

the $2,000*00 indirectly, and we furnished models at the expense of another
$1,200.00 which they paid to a subcontractor*

No, it is not true that the money

had to be spent because what I furnished didn't meet the specifications*

We

got the models, no the molds for the Washington Temple, we insisted that everything
come back to us, models and molds*
contract be read*

(R. 562). (Mr. Reimann requests that the

R. 563)*

When I had a conversation with D. W. Brimhall, I promised to give
(R. 565)him $5,000*00 move-in cost. That was pver and above the $25.50 or 20*50 a ton*A
(Court sustained objections that they did not constitute cross-examination). We
previously purchased aggregate from American Aggregate Corporation.
(Objections to cross-examination sustained.

(R. 56*0*

R. 565)•

DE MAR ll. BRTMHALLT having been previously sworn, was called
to testify and on direct examination by Mr* Runyan testified as follows:
From I960 to 1971, I was operating as a general contractor, custom
crushing.

I engaged in crushing all types of materials.

did custom crushing for American Aggregate on occasion.

(R. 566) As such I
I crushed Park Valley

quartz for them, and at least one other in particular. On occation I have gone
to the landowner and made arrangements for crushing aggregate to hold it for
future sale, or for a contemplated sale of that aggregate; and to stockpile it.
(R. 56?)*

That prompted me to have a discussion with officers of American

Aggregate with regard to crushing and stockpiling the aggregate they had* I
made a proposal in 1965, 1966 or 196?i somewhere along there. I finally reacted
an agreement with American Aggregate and to move onto their property and to
crush aggregate there*

(R. 568)*

A written document was prepared by Paul Reimann.
it, but I can't locate it*

It was never signed*

I received a copy of

It set forth the terms of the
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agreement we made*

I recall pretty much what it was*

We had talked about a

stockpile of approximately 5*000 tons, which would be a reasonable quantity to
consider*

(R* 569)*

And to have material readily available for any market that

might come along, we determined sizes•
pile it in various sizes*
to secure sales*

I understood that each had that responsibility to try

Hauling was the responsibility of the Reimanns*

strictly quarrying and crushing*
job we did*
hauling.

Mine was

We each were to be paid for the respective

I was to be paid $10*00 a ton*

They were to be paid $8*00 for

(R. 570)*
Royalty was discussed*

be paid*

I was to quarry it, crush it, and stock-

I was informed that $1*50 ton royalty had to

There was provision for division of profit. If there were losses, we

would have to be responsible for our own particular operation*

They didn't have

funds to put into it, and being able to share in the profits*

By this agreement

I could move in at my convenience*

I moved in there in the month of October

and crushed until December, 1968f or 1967*
was extremely bad*
months*

(R» 571)* Temporarily, the weather

I didn't move out until February*

I worked there 2 or 3

I then took the equipment out of the area*
I tried to find a sale, but I was not successful*

sale for American Aggregate and for me*

I tried to find a

I made some contacts on behalf of

American Aggregate and myself*

American Aggregate never objected to my going

out and attempting to sell it*

They never said I shouldn't go out and negotiate

with any one with regard to it*

As it progressed along we discussed it* (R* 572)*

We never sold any during the next two years*
I understood that Park Valley aggregate had been specified on the Church
Office Building*

I entered into a series of negotiations with Otto Buehner &

Company for the sale of this rock*

I told American Aggregate that I was

negotiating for a month or six weeks*

I had my first contact with Otto Buehner
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Company around September 1st. I called back at American Aggregate plant about
four times to discuss the possibility of this sale to Otto Buehner Company.
(R* 573). I first called to see if they were there., Then I went to the plant.
When I came they would have to stop what they were doing. Toward the end there
was a possibility Otto Buehner & Company would purchase from someone else.
(R. 57*0 • Mr. Buehner told me he had another sale for the rock*

I was concerned

about the possibility of not being able to sell this aggregate up there*
Mr. Buehner told me I could purchase this material from Mr. Chidester
for $19*50 a ton. I told him that was too low.

(R. 575)•

I investigated to

find out if he could buy at that price. I called Mr. Chidester, I checked Mr.
Defa, and called crushing people. I felt that we would be crowded out of the
market. This was after I had a discussion with Don and Rich Reimann about
crusher run.

I had discussions with the two Reimanns after 1 had been informed

by Mr. Buehner that the Chidesters were going to make the rock available at a
lower price*

I told them we ought not let anyone else open up another pit.

(R. 576). They didn't tell me to stop negotiations with Buehners. They didnft
tell me they were terminating their relationship with me. I then went back to
Mr. Buehner.
At that meeting I received a purchase order from Buehners for delivery
of 4,000 tons. We talked about crusher run price. I had been crushing since
1953$ and I think I know the terms in the industry as far as it relates to
aggregate crushing.

Crusher run stipulates that the purchaser takes all the sizes

that come through the crusher. The rock is size* as it comes through.

(R. 577)•

I never have had a contract to crush rock without segregating as to sizes. Crusher
run does not refer to whether the material is screened.

After I signed the

purchase order I came back to American Aggregate and told them I had signed a
purchase order and I was preparing to deliver the material*

I had a hard time
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the purchase order.

(R. 578). When I discussed price they didnft say anything,

but I knew they were displeased with it.
At that time I discussed hauling the material. I asked them about their
preference in hauling.

I told them we had to deliver 2,000 tons before the end

of the year. Due to baad weather it didn't seem possible to get this done with
one unit.

(R. 579)•

I asked them if I could get some bids on hauling. They said

that would be fine. I had to take the loader up to the property.

(R. 58O-58I).

Having the loader there was an additional expense. I started loading in November.
(R. 582). Exhibit l*f-D is the form we gave each truck as it left the pit. (R. 582),
The loader operator made out this slip. He was my employee at that time. There
were k or 5 copies. This was in 1969 • These slips are November 11 and 18.
(R. 583)•

The tickets were for the lo*4 count, one for the property owner. The

truckers took care of weighing the aggregate. I wasnft too much concerned about
it. The truckers wanted to be paid for hauling. Mr. Hunt at Buehner Company took
care of day-to-day deliveries, weigh slips, and a tally of the amounts received.
We got into trouble about not having room for the first 2,000 tons.
(R. 58*0.

We were requested to stop hauling.

I told them at the plant they

would have to tell the driver what sizes to bring. We hadnft discussed billing.
I sent out the first billing, and I received payment for it.

(R. 585). That

payment was approximately $20,000.00. It was payable to me. I received it the
forepart of January 1970.
I kept in touch with the Reimanns. Don Reimann did some of the hauling.
I retained all of the first payment of $20,000.00 except the royalty.

It could

have amounted to $1,95^^0. I drew a check for that royalty payment.

I kept the

balance because I stood the entire cost of production of that material.

(R. 586).

About January 15th I received a call from Mr. Reimann about royalty payment.
donft recall whether I told them I had received any payment.
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Ah. fa

I

Prior to the meeting we had in May, I recall saying to Mr. Buehner
about having done something wrongf or to Mr. Reimann. Never did say what it was.
(R. 587). I received a check for $3*000.00 May 15th from Buehners besides the
$20,000.00 check in January.

(R. 587)•

rest jointly. I received them.

Told Otto Buehner Company to pay the

I continued to bill Otto Buehner Company.

When

I received the checks with my name and American Aggregate on them, I called on
Rich and Don Reimann for settlement.

(R. 588). We had discussions about the

particular check. We had a discussion about the $5,000.00 move-in charge. I had
to move-in the second time. It was close to $5*000.00. I knew we discussed the
$2.75 deduction of the crushing contract totry to settle it.
not reached an agreement.
of 1971.

(R, 389)•

We had

I could have received the $4,000.00 check in March

(R. 590).
Based on a figure of 4,958.8 tons, I have figured out what American

Aggregate owes me, but I canft remember it.
per ton for crushing.

(R. 590). I was to receive $10.00

(Mr. Runyan said he prepared a work sheet for Mr. Brimhall).

WITNESS: Seems to be an arbitrary figure.

(R. 591)• $4,958.8 would be due on

the crushing portion of the contract, and second move-in, $5*000.00.

(R. 591)•

Mr. Buehner made a contribution to loading cost at $300 after we pulled out. I
paid $1,300.00 to Gajlen Christensen for the use of his loader. American Aggregate was to receive $8.00 a ton for hauling.

(R. 593)•

the aggregate. The carriers were paid $37*093«19«
(R. 593)*

There was a total of $65*903.93* yes.

total cost according to my original agreement.

They didn't haull all of

The royalty was $1.50 a ton.
(R. 593)*

That would be the

(On further leading question) I

figure there was a profit of $3*958*80 the way I calculate it, of which I was
entitled to one-half. I have received approximately $27*000.00 to date. I
was paid $20,185.78 January 9th, and out of that I paid $1,954.41 for royalty, so
a net of $18,231.37 sounds about right, yes.

(R. 594).
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I received a check for $3,000.00 May 13t 1970. I received a portion of the check made out to me and American Aggregate in July for $6,OVj*63•
I received the check for $*•,000.00 in March 1971*

I understood that was for

some aggregate American Aggregate had taken for their own use. Only part of it
related to this job.

It seems that in the meeting of July 9» I acknowledged

335 tons or 322 tons.

(R. 595)*

(Mr* Runyan stipulates that Mr. Brimhall

received the $*f,000.00 in March 1971)•

(Mr. Reimann objects to further leading

questions as to costs which are not in accordance with his own testimony).
(R. 596).
(It was stipulated that Mr. Brimhall received $*f,000.00 March 25, 1971*
checks July 1970, May 13» 1970, and in January 1970; and that the amounts were
received by Mr. Brimhall).

(R. 597)*

(Mr. Ashton says he will offer evidence that the checks tendered and
will tender (R. 597) which is on the basis of $25.50 a ton, including that which
is over 4,000 tons. Mr. Reimann objects, that payments were not made).
WITNESS:

I got my accounting information from Mr. Hunt of Otto

Buehner Company on which to prepare my billings. I asked him for total on his
tally and got it. He never said he wouldn't give that information to anyone.
(R. 598). I knew that tally was being kept there. Yes, Don and Rich Reimann
were very much concerned about where the tally was, and where the weigh tickets
were so they could find out how much had been hauled.
get the information.

I told them where to

I don't know if they made inquiry of Mr. Hunt.

(Trial continued until June 4, 1973t at 10:00 A. M.)

END OF VOLUME

IV.
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(R. 599)•

VOLUME V
TRIAL PROCEEDINGS CONDUCTED ON JUNE k, 1973* 10:00 A. M.
Cross-examination of D. W. BRIMHALL by Mr, Reimann:
I don't know how to answer the question as to whether I ever got
more than $10,00 a ton for my mining, crushing, and loading and moving in.
600).

I never got any payment for anything for what I did until 1970*

Exhibit 51-Pf a check dated January

602).

(R. 601).

311 1968, in the amount of $3»765*39f

it was previously shown Exhibit P-31» apparently I did not remember.

(R.

wh

sn

(R. 601-

Yes, I received that check. Exhibit 31-P is a copy of the chick voucher.

(Objections by Mr. Runyan). The check was issued for 195*15 tons and 201.71 tons.
I claim more than $10.00 a ton.
dealt in tons.

(R. 60*0.

(R. 603). Payment was made by the ton. We

I was interrogated on deposition by Mr. Duffin on

deposition October 5i 1971#

I asked you previously about $10.00 a ton. Starting

at the bottom of page 8:
Q

And what did the $10 include?

A It included whatever was necessary to get it into a finished
product. (Then on page 9:
Q

Would that be mining?

A Yes.
Q

Removing overburden?

A

Yes.

Q

Crushing?

A

Yes.

(R. 605).

(Then to line 23:

Q Well, when you arrived at $10 a ton, you had a foundation for
that figure?
A

Yes. Crushing around the valley, this material was being done
(Then on page 10:

Q

Tell me what other figures you took into consideration?

for $7*
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Q

Excluding moving of equipment, though?

A

Extreme wwar on equipment*

Q Let me cover by—we 1 re not covering it. You arrived at a
figure of $10 per ton. I would presume that you would anticipate at profit
at $10 a ton?
A

(Indicating affirmatively)• Yes, there would be some profit

the same as in the hauling.

(R. 606). On Friday I said I talked to Paul Buehner

and then to Rich and Don, and you understood that they said to go ahead, before
I signed the purchase order. On deposition, October 5* 1971; I testified,
page 20:
Q

Did you quote Paul a ppice?

A I donft know exactly, but I referred to the price that Reimanns
were asking for it, 29*50. And he said he wouidnft pay that much for it.
And then I began a position in between the two, to try to get them together
on price.
(Page 21, line 8:
Q

Did you go back to Reimanns and discuss this?

A Yes.
Q

All right. What did you say, and what did they say?

A They said that 25.50 would be the minimum they would go for,
providing all materials crushed were taken.
P
Q
Now, in reference to this, Mr, Brimhall, they said they
said they wouldn't go below $25.50?
A

Yes.

Q

What did you do then?

A I went to Paul Buehner and met with him and told him that I
felt this was the best figure we could come up with, in being fair and
reasonable.
(Then down on page 22, line 18, after discussion of
the Chidester matter:
Q The question I asked you a moment ago was: Did you go back
to Reimanns and tell them Paul would not accept the $25.50 figure?
A

Yes.

(R. 607).

Q

What did they say:

A

I don't remember what they said.
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Q

Did they say, ,fWell, do the best you can"?

A No.

I so testified on that particular occasion.
(On page 2*+, line ki

Q

Then what happened, tell me what was said by each party.

A Well, I went back and they didn't say anything, as I recall.
Oh, Don and Rich didn't give me any go ahead on it# I went back and talked
to Hr. Buehner again andfcoldhim that—the situation stood—how the
situation stood at the 25*50, and they wouldn't consider anything less, and
I felt it was as fair as we could be, considering costs, et cetera.
I so testified. That happened before Mr. Buehner got together and I signed a
purchass order or accepted a purchase order from Otto Buehner & Company.

(R. 608).

Then on page 2k, line l8:
Q He said he would—there would be--he would give you 20*50
a ton plus $5i00O move-in?
A Yes.
Q

What did you say?

A

Well, 1 accepted it.

I accepted that immediately when he gave me that offer, apparently I did. It
was on the basis that he would take all of the sizes I had stockpiled up there.
(R. 609)•

I don't recall that I told them that Paul Buehner was going to give

me $5f000 to move in. I knew American Aggregate had some equipment to crush.
(R. 610). On deposition page 58, line 18:
Q Now, did you state definitely to Paul Buehner that Don Reimann
said that American Aggregate would not go below $25*50?
A Yes.
Q

And that would be for the entire material, regardless of

A

Yes*

size?
Crusher run, as we called it. I so testified.

There was one size we didn't have sufficient amounts of, and that was jumbo size.
That was V/t to l/^6ths.

(R. 611). I think 1 and 1/2 and 7/8ths. That was the

largest size. I had to get some additional material to satisfy the purchase order
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from Paul Buehner. I had the privilege of going in any time and crushing when
convenient*

(R. 612)* At my expense. Then at page 60, referring to this figure

of $25.50:
he just said:

ff

Thatfs our

Q

He didn't tell you to go below it;

A

He said, "We just can't see anything less." I really couldnft

figure?

either.
Apparently, I so testified.

Going back to the time of the meeting with Paul

Buehner at the Style Crete office, page 31$ liae 2*t:
Q

Tell me what was said by you and by Reimanns and by Paul

Buehner*
A This is quite vague. I believe at this time Mr. Paul Buehner
had called me and said he may need another possibly 700 ton for some other
job. and I informed him at this time that I had already overstepped my
bounds with American Aggregate and that I had problems, and he would have
to negotiate this with American Aggregate.
Apparently I so testified.
Q

(R. 6l3~6l*f).

(Mr. Duffin: But I want you to tell mejas you recall, what

he said.
A Well, Paul Buehner and Don and Rich Reimann discussed this
additional material*
Q

This 700 tons?

A Yes. I told him any additional matetial would have to be at
a different quote, that my negotiation was strictly for the job that they
had approached me on—the office building. So many other things were
talked about at that meeting that didnft pertain to me, that I don't recall
much that went on. I left before the meeting ended. (R. 6l*0.
I made a change above where my initials are, in longhand:

"Don

Reimann told Mr* Paul Buehner that they could not have material for any other
job for the same price as the Church Office Building order."

(R. 615).

I prepared some figures here in conjunction with Mr. Runyan.

(R. 6l6).

On my deposition Mr. Duffin stated:
"Would you deliver all of your records and all of your books, both
at the time of the first crush on Park Valley, together with your payroll
records, all records you have as to any quantities and so on, to your
attorney
soby the
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fl

MR. REIMANN: May I make a suggestion that I be notified so we
can avoid duplicating the time that the examination be made*
f,

I have no objections*

"MR. RUNYAN:

Fine."

MR. DUFFIN:

(R. 617).

WITNESS: Most of the records were turned in at the meeting when the depositions
were taken.

(R. 6l8). I took my whole file. Well, there were diaries, and

payroll, and residence costs, and rentals of buildings. That was probably a
year and a half ago. I had nothing at my place. I thoughtyou would all have
access to it. As to any claim for something over $10 a ton, each check was conto
sidered on its basis up/that time. Never has been a final settlement. (R. 6l9)»
I never have been paid anything by American Aggregate in excess of
$10.00 per ton.

(R. 620). I may have received a check on May 13f 1970, after

the meeting of latter part of April or first of May, in the sum of $3*000.00.
(R. 620). On July 9* 1970, apparently I came over to the American Aggregate
Corporation and stated I would like to get some money out of those two checks.
At that time Don and Rich Reimann told me that American Aggregate never had received any weigh tickets from Otto Buehner & Company.
plaint or problem.

That was a constant com-

I think they also stated that they had never been given an

accounting except by a letter dated June 16th. I do not recall whether they told
me they believed that Otto Buehner & Company was taking more aggregate from the
quarry.

I don't deny that was said.

don't know.

(R. 621). Tonnage may have run over, I

These checks dated July 7, 1970, were received March 25, 1971#

I

am aware that the voucher on Exhibit 30-P stated *f,000 tons of Park Valley
quartz and gave a figure of $51,800. I donft recall that I ever billed Otto
Buehner & Company for more than *+,000 tons.
I don't recall whether Don or Rich had said on July 9th that Buehners
had never paid for all the material taken, (R. 622). Yes John (Runyan), I heard
the Reimanns say they were going to refrain from suing Otto Buehner & Company if
they did certain
things,
and
one
them
wasClark
toLaw
produce
the weigh tickets. (R. 623!
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At the meeting on July 9th 1970* I stated I wanted some money*

(R/ 62*0. Well,

I might have said that I wanted to be kept out of the lawsuit, or didn't want to
get mixed up in a lawsuit American Aggregate would be filing against Otto Buehner
& Company.

As to some proposal to reduce the figure of $10 and that I wanted to

be kept out of the lawsuit, we tried to reach a settlement.
I recognize the writing on Exhibits ^7-P and *f8-P. Itfs my writing.
(R, 625). (The Court states that Exhibits k7, 48 and 49 are in evidence).
(Mr. Runyan now objects to the exhibits). This is all my writing on Exhibit 47-P.
(R. 626). Also the writing on Exhibit 48-P is my writing.

I don't deny that Don

or Rich Reimann told me they were going to sue Otto Buehner & Paul Buehner for
the difference between $20.50 and the $29.50 that was quoted.

I probably said

I didn't want to get mixed up in a lawsuit. Apparently at this meeting on July
9th, Don and Rich asked what I had been paid.

We made an agreement about it.

(R. 627). They wanted to see the figures. I wrote down the figure of $20,185.78
that had been paid to me by the first check from Buehners. The second check was
$3,000. The next check was June 29th, for $2,437.78 from Otto Buehner & Company.
That was the first check American Aggregate Corporation's name was on the check.
Up to that time $23,185.78 had been paid to me.
The figure of $7.25 was my figure.

(R. 628). It's my writing. The

figure of $1,954.41 was the amount of the check I gave to American Aggregate.
The figure of 325 tons of material to Style Crete (R. 629) ~

I prepared so many

papers and so many proposals to try and settle this. After these figures there
was a balance of $4,000.00 and it says "Retention."

I got a check on July 9th

from American Aggregate for $6,043.63, Exhibit 52-P. Apparently on March 25th
1971, I received this check for $4,000.00,

(MR. BRIMHALL ASKS FOR PERMISSION TO

SPEAK TO HIS ATTORNEY, AND to look at the exhibits).
we had a discussion about Exhibit 49-P, apparently.

(R. 63O). At that meeting
I may have said on that

occasion that
they were not to pay me any more unless they received the difference
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from Otto Buehner & Company*

Before I wrote any figures down, I apparently

stated that I billed Otto Buehner & Company, Exhibit *f9-P in January and I had
received a check for that amount*

Yes I testified on my deposition, page **3:

Q Well, do you recall—with this big a contract, you got less
than $10 or did you get more?
A

We got less than $10 a ton.

Q You got less than $10 a ton*
less than $10 a ton?

Did you agree you would take

A Yes.
Q Did they say that would be acceptable with them because of
what had taken place?
A No* Nothing was said* — I told them we would—I proposed
that we scale it down proportionately. That was my (R* 63l)f proposal.
I felt at that time we would settle our differences after, and that would
be it.
Apparently, it was stated by me that they would not join you in the lawsuit.
I said that Mr. Paul Buehner said that if I did not sign a purchase order he
was going to give Chidester a contract.

I did sign soon after.

(R* 632). At

the time I had the conversation with Paul Buehner no material had ever been
moved out of the proposed quarry referred to in the Chidester deal.

(R. 633)•

(Discussion about prior testimony, and objections, R. 63*0. On page ^9*
Q (by Mr. Reimann) Now with regard to the discussion about the
materials at the quarry, you told him that American Aggregate Corporation
owned this material, did you?
A Yes.
Q And you told him that you would relay to Don Reimann and
Rich Reimann or both of them, the information he conveyed to you?
(Objection)
Q Weill as to his price offer?
A

Yes. I did convey it.

Q Did you ever tell him that you had any authority to make a
sale independent of American Aggregate Corporation?
A

No.

Yes, I so testified on deposition.

(R. 635)*

Cross-examination by Mr. Ashton:
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Company for tonnage

in excess of *,000 tons. I told Don Reimann I received that check. I did not
take the check to any one. He just said to send it back.
to send it back to Buehner.

(R. 637)*

He said

I sent it back with a letterf in 1971*

(Mr. Ashton asks for leave to ask questions about crushing costs).
(Mr. Reimann says he has already indicated that this is not a valid defense).
(R. 638). (The Court grants plaintiff a continuing objection).
WITNESS:

I am familiar with reasonable cost of crushing 1,000 tons

of jumbo size quartzite to a size of one-half to 3/8ths in 1970, at the Buehner
plant.

(R. 639). You are putting me on the spot.

It could vary according to

conditions. Crushing down to number 2 size, would be from $2.00 to $5*00. It
would be in the mnge of $*.00.

It could be.

(R. 6*0). The $2.75 figure below

$10 toraejmayhave been based just on each individuals base figure.

(R. 6*1).

Re-direct examination by Mr. Runyan:
I testifed on deposition that Paul Reimann drew up a contract, but
I cannot find a copy.

(R. 6*2). The $10 figure included the stripping, mining,

crushing and stockpiling, and sizing of the material, setting it apart into
individual piles so it could (R. 6*3)

be sold.

It did not include any profit

on the overall venture. There would be some profit in the trucking at $8. I
anticipated a profit.
In the meeting on July 9th, 1970, I was concerned about the dispute
raging between the Buehner Company and American Aggregate.

(R. 6**). It was

my desire to effectuate a settlement as to this overall contention and dispute.
(R. 6*5).
Cross-examination by Mr. Ashtont Further cross-examination:
The figure of $20.50 on Exhibit *7-P refers to the figure in the
purchase order.

$1.25 relates to move-in. There was a figure of $21.75 as a

base figure, $8 for hauling and $1.50 for royalty. The 25 cents might be for
loading.
ton.

I got a total of $17*75 for crusing, hauling, royalty and loading, per
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Exhibit 48-P

I figured $7.25 a ton. (R.6*f6-

They paid for the 325 tons of material that had gone to Style Crete.

That was $2,275. Then a check was made to me for $6,0^3.63>
check.

I cashed that

(R. 6 W ) .
Recross-Examination by Mr. Reimann:
I multiplied the $7.25 by **,000 tons to get $29,000 total.

(R. 6^8).

I deducted the amount I had been paid, leaving a balance of $5*814.22. Then it
states, J+,000 less retention, that was the amount held out. The balance of
$l,8l*f.22. I added that figure to the amount paid to American Aggregate for
royalty, and also the 325 tons to Style Crete, and that made the $6,0^3.63 that
I got a check for on July 9th. The $^,000.00 retention, hadn't been paid. There
was around $8,800 held out by Buehners. They held out $5i710 for retention, plus
$3,120.42.

(R. 6*f9). Apparently I got the $4,000.00 on March 25, 1971.

(R. 650).
MR. REIMANN:

As to the tender of payment at $20.50 per ton, it is

below cost and contrary to the Utah Fair Practices Act.
have the amount computed.

(Mr. Ashton says he will

(R. 6 5 D .

DON R. REIMANN called for rebuttal, testified on direct examination
(The Court stated that Don Reimann had denied that he had any conversation with Mr. Buehner to settle for $25.50, and sustained objections to
questions as to Paul Buehner's testimony.
by Paul E. Reimann

(R. 652). I saw the document prepared

relating to crushing. The document never was signed. The

document did not contain any provision for payment to Brimhall of any profit
over and above the $10 a ton. The $10 included his profit.

(R. 653). Mr.

Brimhall did not object in any way to the arrangement of fugures he submitted.
It was stated that if we collected from the Buehners and it looked like we were
going to have to sue them, we would pay up to the $10 like we previously had
arranged.

We issued a check in accordance with what was said in that meeting.
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(R. 65*0.
Cross-examination by Mr* Runyan:
I did not agree that Mr. Brimhall could retain the $5,000.00 move-in
charge. The $10 a ton covered everything! and that included moving-in charge.
He had the right to move in any time at his convenience when he was between jobs.
(R. 655). He was at liberty to move-in and crush. There was no joint venture.
American Aggregate owned the quarry and the rock on it. He merely crushed the
rock for us and he was to receive his money at the time we sold it and received
ours. When we learned Mr. Brimhall had signed a purchase order for $20.50 when
out quoted price was $29«50, we wanted to know who was going to make up the
difference of $9 a ton.

(R. 656). We agreed to a price of $25*50 a ton for

crusher run; but they took screen sizes so it had to be $29*50. He would have
had to recrush to have a crusher run. Normally we segregate, but thatfs not
crusher run. Itfs screened.
MR. ASHTON:

(R. 657)•

I would like to make a tender in Court, and I think

it's to the benefit of Mr. Reimann's client. There were some mistakes made in
who delivered some. Payment is different for tonnage hauled by the Reimanns.
There was some evidence about cruslt costs, but whether there is merit to it or
not, we want to abandon it. We tender 913 tons at 512.95 as the tons hauled by
Clark Tank Line Company, which is $20.50 less the $7*55 hauling charge. As to
the 259 tons I want to tender into Court $20.50 £er ton. That somes to $5,309*50
That is a total of $17f132.85 which I tender into court. If we find that is not
going to be accepted I would make that check payable to both American Aggregate
and to Mr. Brimhall.

(R. 658).

MR. REIMANN:

We reject it because it's not in accordance with the

facts, nor in accordance with the Fair Practice Act of the State of Utah. I
did stipulate with Mr. Duffin that whatever the price established by the Court,
as to materials
Clark
Tank J.Lines,
they
could
Digitized byhauled
the Howardby
W. Hunter
Law Library,
Reuben Clark
Law School,
BYU.deduct $7.55 per ton for
Machine-generated OCR, may contain errors.

the tonnage hauled by Clark Tank Lines Company; but we did not stipulate to
any price of $20.50 a ton at any time.

(R. 659). (Stipulation as to tonnage

disposes of the dispute as to exact tonnage hauled to Otto Buehner & Company).

END OF VOLUME V.

Pages 1 to 660 inclusive, certified to by Court Reporter, Hal M.
Walton, C. S. R., under date of February 10, 197*K

This Abstract, pages Ab. 97 to Ab. 133* contains photo copies of
the following exhibits received in evidence:

*f-P, 5-D* 7-P, 8-P, 9-P* 10-P,

11-P, 12-P, 15-D, 16-D, 19-P, 20-P, 21-P, 2*f-P, 25-P, 26-P, 27-P, 28-P, 30-P,
32-P, 33-P, 3^-Pi *+0-P, ^3-Pf Mf-Pf *+5-Pt ^7-P, ^8-P, 49-P, and 52-P.
Photo copies of Exhibits 6-P, 22-P-, 23-P, 31-Pf 50-P and 51-P* *r«
at pages Ab. 133 to Ab. 138.

Said last six exhibits were not received in

evidence.
At pages Ab. 139 there is a photo copy of the check issued by Otto
Buehner & Company dated June 6, 19731 payable to D. W. Brimhall and American
Aggregate Company, in the sum of $17|132.85, referred to on June *•, 1973$ as
the "tender into court.tf

It was left with the Clerk of the Court.
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OTTO BUEHNER & Co:
M A I N OFIICE & PLANT
640 Wilmington Ave.
SALT LAKE CITY, UTAH 84106

PURCHASE ORDER

m

IMU.

5200 South Main S t r e e t
S a l t Lake C i t y , Utah 8I4IO7
DATE

~1
American Aggregate Corporation
2316 '/est 5th South
Salt Lake City, Utah 8).il0u

TERMS:
UNLESS OTHERWISE SPECIFIED 2% WILI
BE DEDUCTED FOR PAYMENT BY 10th Ol
MONTH FOLLOWING RECEIPT OF GOODS

J

L

Please enter our order for the following and deliver to.JUANTITY

UNIT

iiii;

ton
ton
ton

116
6o

UNIT PRICE

D E S C R I P T I O N

#3
#2
#0

[ I 640 Wilmington Ave., Salt Lake City
I 1 PLANT NO. 2 \
PC) PLANT NO. 3 i 5 1 9 2 S o u t h M a m ' M u r r a y
DISCOUNT

AMOUNT

Parlcvalley White Quartz it c
it

tt

n

this is total amount needed includ&dg tho le
amounts already shipped

OUR ORDER NUM* ER MUST APPEAR O N ALL PACKAGES, BOXES & INVOICES
OTTO BUEHNER &

SHIP VIA:

COMPANY

/^

B Y _ j ^ ^ ^ > / ^
Douglas Hunt

1.

S ^ A ^ / iPURCHASING

DELIVER NO GOODS OR SERVICES FOR OUR ACCOUNT WITHOUT WRITTEN ORDER.

2. INVOICE IN DUPLICATE.
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BUEHNER

OTTO L > U I . I I I 1 L I \ CO.
CONCRETE PRODUCTS
5200 SOUTH MAIN
SALT LAKE CITY, UTAH 84107
PHONE (801) 262-5511

PURCHASE ORDER

r
C l a r k Tank Lines
1450 Beck S t r e e t
Salt Lake City, Utah

(HIBIT f-d
-i
CASE NO. 26JQ/&

TERMS:
UNLESS OTHERWISE SPECIFIED 2 % WILL
BE DEDUCTED FOR PAYMENT BY 10th OF
MONTH FOLLOWING RECEIPT OF GOODS.

L

J
Please enter our order for the following and deliver to:

'S'i'i-c^lprlB'^''

fUANflty>

11-11-69

DATE

• PLANT NO 1
.-, m A k l T
' „
U PLANT NO. 2

)
J 5200 South Main - Salt Lake City
)

ij^#|^

Delivery of a p p r o x i m a t e l y 4 , 0 0 0 tons finished
a g g r e g a t e L a r k Valley q u a r t z to Otto Buelmer
Company bins .
2 , 0 0 0 tons to be d e l i v e r e d t o OBC bins before
J a n u a r y 1, 1970, for the sum of
'; 7 . 5 > p e l t o n

$30,200.1

90% of the value of m a t e r i a l will be paid within
30 days of receipt of s a m e .
In the event additional m a t e r i a l is needed :.,aid
d e l i v e r i e s will be made to Otto Buehner &c C o ,
within 30 days of notice a t the s a m e p r i c e a s
above•
F i n a l payment will be made upon completion
in full of said o r d e r and within 3 0 days of said
completion.
Accepted this ' /

/

A/

? day

pi

(?' /J

,1969,

7~~ /

Signed... J y ' ) / X, •iJ^'^'k ,CA^/
OUR ORDER NUMBER MUST APPEAR ON ALL PACKAGES, BOXES & INVOICES
OTTO

SHIP VIA:

BY

Ab.
JOB NO.

w.o. Na

BUEHNER

b"/^ ..

CO.

.PURCHASING AGEN

102

1

9-^67
1.

U 0993 5

J

DELIVER N O GOODS OR SERVICES FOR OUR ACCOUNT WITHOUT WRITTEN ORDER.

2. INVOICE IN DUPLICATE.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain Ab.
errors.102
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Park Valley quarry

Stock pile of Number 3's
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EXHIBIT

EXHIBIT

10-P Stxxckpile-QJLJJumber 2 ' a and I ' s

11-P

Stockpile of Number l ' s and O's

2-1^-71
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(Pile of aggregate at quarry, Park Valley)
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BUEHNER

EXHIBIT

OTTO I ) U K , B l I ' l 1.1% CO
JRCHASE ORDER

CONCRETE PRODUCTS
5200 SOUTH MAIN
SALT LAKE CITY, UTAH 84107
PHONE (801) 262-5511

DATE

r

U-6-69

TERMS:

John Chi r a s t e r
51 West Center
H e b e r , Utah

UNLESS OTHERWISE SPECIFIED 2% Witt
BE DEDUCTED FOR PAYMENT BY 10th OF
MONTH FOLLOWING RECEIPT OF GOODS.

J

L

Please enter our order for the following a n d deliver to:

Lj PLANT NO 1
"0
ni A.1T
LJ PLANT NO. 2

m

)
J5200 South Main - Salt Lake City
J

•8fi£(C>fci^t A M O U N T ;

Pi

lrnish q nd deliver free of all e n c u m b r a n c e s to Otto Buehner & Company
u r r a y , Utah 84107.

5200 So . Main,

inimurrj 4000 to lis finished a g g r e g a t e - P a r k Valley Quartz per s chedule a t t a c h e d .
^proximately 2, 000 tons to be delivered to OBCjbins before* Jan| . 1, 197Q in the s i m e •,
itio as tjhe total konage as per above* *
' /.\
t>

urchasel p r i c e i^ $ 2 0 . 0 0 per t o n . A c c u r a t e weight scale tickets will be fparnished with
t'6-h delil/erv.
I
'-'
' •• • ,••;'*&'iaA
f/ery.
• »

\

*)% of thj^ value elf m a r k e t a b l e m a t e r i a l will be paid within 3 0 daf s of r e c e i p t of salme.
L the ev$nt additional m a t e r i a l is needed said John Chidester wi 1 furnish said quantities
; m a r k e table a g g r e g a t e s to Otto Buehner & C o . within 30 days olIE notice d f s a m e b|y OBC to
!r. Chidlester, hi[is s u c c e s s o r s or a s s i g n e e s , -andrat the s a m e pr|t e e as the origina o r d e r
id under said pr pvisions as to quality.
inal pay ment wi 1 be made upon completion in full of said o r d e r and with!n 30 days of said
7
Dmpleticbn.
of

1969.

OUR ORDER NUMBER MUST APPEAR ON ALL PACKAGES, BOXES & INVOICES
OTTO

SHIP VIA:

r

\ - ^ c , (.gr

BUEHNER

CO.

^/j/hi^C

.PURCHASING AGENT

JOB NO

9-267
]

09851

-

2.

D^»-'VER NO GOODS OR SERVICES FOR OUR ACCOUNT WITHOUT WRITTEN ORDER.
INVOICE IN DUPLICATE.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

EXHIBIT _ J £ ~£CASE N O . - & ^
CHUKCH OFFICE BUILDING-ADMINISTRATION
OUR JOB#9-267
/ I
/*

^

l l f z o n ^ /

1.200

Ton

V,-

•

'240

^ '-I on 1 / 4 " ) ,
(1/2

#1

|l/4onl/8")/

625

#0

(1/8" on 1 / I 6 , r ) ^

145

#00

(1/16 on 50^

vm*^^.^^.^^^^j;M^t^U0v^Jufc^\u^aa^^xi-t^/^aaa»
•i.

1

#2 and 3

•

*

)

145

tl

* JJLIU»BEE~r*»ih.»*aeyawft'BKttyftJM&iPwJ.^^auw>a.L^u:^^-i.. j . * ^ : ;.v: •*.»ux ^..VVJ?.^,:^^'^ \M-tiJtJAi»jatnuuu. *»a^w*i.itAfc-»3M..r.*
. . . .

Ab. 109
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E X H I B , T

^ ^ - o n e BUEHNER co

CASE ftiQ. JZO/O/6.
PURCHASE ORDER" '

^

Jl-r

CONCRETE PRODUCTS

f

'HOOTbUTH MAIN
SALT LAKE CITY, UTAH 84107
PHONE (801) 262-5511

y-'

c

V

O c t o b e r 1 7 , 1969

TEkMS:_

D. W . B r i m h a l l
17th E a s t 6150 S o u t h
M u r r a y , Utah

UNLESS OTHERWISE SPECIFIED 2% WILL
BE DEDUCTED FOR PAYMENT BY 10th OF
MONTH FOLLOWING RECEIPT OF GOODS,

J

L

Please enter our order f o r the following a n d deliver to:

D PLANT NO. 1
.-, n l AWIT
' _
LJ PLANT NO. 2.

'$'•&'&i;vc:R ip :¥i b #*:

UANYit*

/// - y
i

DATE

1

r

>

J '

}5200 South Main - Salt Lake City
)

;.;H iMf f l i t iisHsuftt| ^SibBwl

' u r n i s h find d e l i y e r f r e e of a i l e n c u m b r a n c e s t o O t t o B u e h n e r & C o m p a n y , 5200 S d u t h M a i n ,
/ l u r r a y , U t a h 84 [107.
, 0 0 0 t om s f i n i s h d a g g r e g a t e - P a r k V a l l e y q u a r t z i n s u c h s i z e s , g r a d e s &i q u a n t i t i e s a s
e q u i r e d by O t t o [Buehner & C o m p a n y .
, 000 toms t o b e [ i e l i v e r e d t o O B C b i n s b e f o r e J a n u a r y 1, 1 9 7 0 .
^ 11 m o v d in c o s t $ 5 , 0 0 0 . 00 p l u s p r i c e of $20.50 e a c h t o n g r o s s u m .
^ccuratd weight ;caie t i c k e t s will be furnished with e a c h deliver]
¥'
nd matel r i a l will] m e e t s a i d s p e c i f i c a t i o n s a n d r e q u i r e m e n t s of t
)tto B u e h n e r & o m p a n y . A s p e r a t t a c h e d s c h e d u l e d a t e d OctoblHe
e r 1 7 , 1969.
<J

87,00.00

0% of th|e v a l u e of m a t e r i a l w i l l b e p a i d w i t h i n 3 0 d a y s of r e c e i p t of s a m e
a t h e ev nt a d d i t i o n a l , m a t e r i a l i s n e e d e d s a i d D . W . B r i m h a l l \*[ill furnid h s a i d q u a n t i t i e s of
g g r e g a t bs to Ottio B u e h n e r & C o . w i t h i n 3 0 d a y s of n o t i c e of s a m e by OBZ t o M r , B r i m h a l l ,
i s succc s s o r s o r a s s i g n e e s , a n d a t t h e s a m e p r i c e a s t h e o r i g i n a l o r d e r a n d undel r s a i d
rovisioi as to quality.
' i n a l p a y m e n t wijll b e m a d e upon c o m p l e t i o n i n full of s a i d o r d e r a n d w i t h t n 3 0 day]s of s a i d
ompletipn.
| Accepted this
d a y of
, 19|169.
OUR ORDER NUMBER MUST APPEAR ON ALL PACKAGES, BOXES & INVOICES
OTTO

JHIP VIA:
BY.

C^c/Z-y.^

^TYLL^IC

PURCHASING AGENT

0
JOB NO.

J-267

09868

1.

DELIVER NO GOODS OR SERVICES FOR OUR ACCOUNT WITHOUT WRITTEN ORDER.

2.

INVOICE IN DUPLICATE.
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DUKnlMCK co.

l i A O C i V Q . . X £ ) / £ > / (*> CONCRETE PRODUCTS
5200 SOUTH TAAIN
SALT LAKE CITY, UTAH 84107
PURCHASE ORDER
PHONE (801) 262-5511
DATE,

~i

r

,Qr.tnhpir il» 1969

TERMS:

D . W. B r i m h a l l
17th E a s t 6150 South
M u r r a y , Utah

UNLESS OTHERWISE SPECIFIED 2 % WILL
BE DEDUCTED FOR PAYMENT BY 10th OF
MONTH FOLLOWING RECEIPT OF GOODS.

L

J
Please enter our order f o r the following a n d deliver t o :

n „, 4..,,.
"„
l_l PLANT NO. 2

QBBBE

UNIT PRICE DISCOUNT

1 1/2 on 7 / 8

1,460

#2 i n d 3

7 / 8 on 1/2

1,450

#1

1/2 on 3 / 8

750

n

#0

3 / 8 on 1/4

170

u

#00

1/4 on 3/32

170
4,0Q0

J5200 South Main - Salt Lake City
)
AMOUNT

Ton .-'
If

11

OUR ORDER NUMBER MUST APPEAR O N ALL PACKAGES, BOXES & INVOICES
IIP VIA:

OTTO

?l€4t<

BY ~.T&£L

9872

BUEHNER

CO.

C<r -^^<n^^\JRCMAS,\Nr,

1.

DELIVER NO GOODS OR SERVICES FOR OUR ACCOUNT WITHOUT WRITTEN ORDER.

2.

INVOICE IN DUPLICATE.
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OTTO BUEHNER

co.

CDNCRETE

MARBLE

^

PRODUCTS

m
5200 SOUTH M A I N

-

SALT LAKE CITY, UTAH 84107

June 16, 1970

-

PHONE 262-5511

FXHIRIT

JS--P

HASP m

2QIQIC

A m e r i c a n Aggregate Corporation
2316 West 5th South
Salt Lake City, Utah

Statement of P a r k Valley
White Quartzite r e c e i v e d p e r invoice and paid a s of May 3 1 , 1970.

Amount paid to D. W. B r i m h a l l
Amount Paid to Clark Tank Lines Co.
for 1978.66 ton < >
' ' ;'
TOTAL

$23, 185. 78
14, 938. 57
$3 8,124.35
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17961
DESCRIPTION

DATE

July 7, 1970

Retention for U,000 tons Park Valley
Quartzite

$5,710*00

5,7 1 0.0 0

^

/OUCHER NO.

NET AMOUNT

5,7 1 0.0 0

6-186

OTTO BUEHNER & CO.
DETACH BEFORE DEPOSITING

17962
DESCRIPTION

DATE

July 7, 1970

W
in i

U,000 ton Park Valley Quartz @ 12.95 . . .$51,800.00
More in cost
5,000.00
Loading cost
300.00
57,100.00
Less 10g retention
5,710.00
Less payments ck. 15950, 17U62,
17896, and 17953
U8,269.58
$3,120.U2
3,1 2 0.4 2
NET AMOUNT

3, 1 2 0 .4 2 •
VOUCHER NO.

6-187

OTTO BUEHNER & CO.
DETACH BEFORE DEPOSITING

EXHIBIT 30-P

(Stubs attached to checks dated
July 7, 1970, received
March 25, 1971)
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July 9, 1970

DOLLARS $ 6,Qt»3.63

PAY_

1

r
TO THE
ORDER
OF

AMERICAN AGGREGATE CORPORATION

D. a. DrlohalX Co.
NON NEGOTIABLE

J

L
nicW*"QG0$i:

')

0 2 U 0 35 IB11
AMEHlCAN AfiGnEGA^E

CORPORATION

<V Y E E : DETACH THIS STATEMENT BEFORE DEPOSITING CHECK
D E S C R I P T I O N

DATE

DISC'T.
OR D E D U C T I O N

AMOUNT

NET AMOUNT

'

7-9-70

Crushing Park Valley

6,043.63

MPLOYEES NAME
PAY
PERIOD
ENDING

HOURS

RATE

GROSS
EARNINGS

DEDUCTIONS
F.I.C.A.

FED. TAX

NET
EARNINGS

STATE TAX

PAIC

REG. TIME
OVERTIME
IMPLOYEE: 1 HIS IS A STATEMENT OF YOUR EAr""" ^ j G S AND DEDLJCTIONS FO R THE PERI OD INDICA-' - ~*^. KEEP 1THIS FOR YOUR PERMANENT RECORC

EXHIBIT 32-P
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HOURS
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(Voucher copy of check dated March 25, 1971)
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EXHIBIT tJ'l-P
CASE
m.£oiojfr

17 East 6150 South
Jfiirray, Utah 8^107
Julyf 28, 1971
Cannont Duffin and Howe
Attornoys at Iae
Dear Mr. Diffint
I11 answer to your letter of June 1 7# 1 971 •
The letter from ?'r.Paul E.Eeiman must not have been included as it didnft
accpmpany your letter*
Ycu stated thqy are demanding $35*00 per ton, when purchase order was for
$20.50. Purchase Order # U 09S68, Job # 9-267 was for the job I negotiated
for. Approximately ^,000 ton for the Church office building•
As to the material in question# I will state the proceedings as they occured.
Mr# Paul Buehner called me, D. W. Erimliallt and said he would need possibly
700 tons for another job. I told him I had no authority to sell or quote a
price on materia! for any other job or jobs and that he would have to
negotiate with Kr. Don Reiman..
After my conversation with Mr. Paul Buehner9 1 called !'r. Don Reiman and
informed him that Mr. Buehner had called and would need possibly 700 tons
for another job and that I had told Mr.. Buehner to contact him.
In regard to the check made out for the total• This check was mailed to me
and when I received it, I called Mr. Paul Buehner and remelnded him of the
past discussions with him* and that I would return the check.
I g a ¥ a instructions for the check to be returned and I returned to my job
in Manila9 Utah. The check was not mailed and we left for a month vacation.
We did not return until July 25• when we received your letter* The check
is toeing returned today.
This matterf for whatever additional material was used, 'will have to be
worked out by Mr.. Buohner and. Mr. Reiman.
If I can be of apy further assistance, Please let mo know
^ Yours bru 2 y ,

V \
.

-

r

'
"

'

•

.
,

•

•

D. W. Brimhall
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"December 2, 1970

CASE KO.

* C.'

C /(

Attn: Don Ryman
American Agregate
393 South, 2300 West
Salt Lake City, Utah
Mr. Ryman:
Per your request I am enclosing a recap of the crushed rock delivered
to Otto Beuhner Company during the past two years.
I hope this fills your need.
Sincerely,
CLARK TANK LINES

(HU

Allan L. Murdock,'•[••V
Controller
ALM:lt
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STATEMENT

EXHIBIT_iL2^^
CASE MQ.m ^ /* f c

%. <W. BtlmUtf Comp$fy <zRocfz iPzoclucU

OFFICE
17 EAST 6150 SOUTH
MURRAY 7, UTAH
PHONE 266-2315

r.

:-; Custom

PLANT

Cxuinincj

3200 WEST 5600 SOI
KEARNS, UTAH
PHONE 298-1262

Otto Buehner Co.

J

L
DESCRIPTION

DATE

1-^-70

CHARGES

CREDITS

Purchase Order No. 09P?2
For Supplying 1302.S& tons of Park Valley
White Quartz in verylw
*i«©««
At $20.50 psr ton
less trucking to Clark Tank Lines

$26,710.27
9.837.1©

less 105?
Move in Cost

16.873.0J
1.678.30

15.ie5.7i

Hff

20,185.7*

5,coo.qo

Ab. 132
Hi

BALANCE
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June 22, 1970

'*-P
EXHIBIT LZ
CASE NO. 2Q/Q/C

Mr. Paul Buehner
Otto Buehner Co.
5200 South Main
Murray, Utah
Dear Mr. Buehner:

Review of the tonnage of Park Valley quartz aggregate moved to
date reveals that we have moved far less than the 4000 tons originally
agreed upon. We were led to believe that all of the tonnage would be
moved long before now.
It is our understanding now that there is some problem over ownership of the rock which has caused the shutdown of the trucking and
that now Style Crete or American Aggregate, supposed owners of the rock
is supposed to move the balance.
Our original agreement was to the effect that we would move the
material as fast as you required. To this end, we had committed our
resources. We trust that at lease as far as the original 400 tons is
concerned, that we'll be allowed to complete this movement.
We have apparently been caught in the middle of a disagreement of
which we had no part. We would hope that the agreement made will so
be honored•
Respectfully yours,
CLARK TANK LINES COMPANY

lfe& £(l\fa^J^
H.E Barker
Director of Sales & Public Relations
HEB:le
cc to DeMar Brimhall
17 East 6150 South
Murray, Utah
cc to Don Reiman
Style Crete Inc.
393 South 2300 West
Salt Lakecity, Utah

Ab, 13*f
/fST^l
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P A U L E. R E I M A N N
ATTORNEY AND COUNSELOR AT LAW

AREA CODE 001

IB66 SOUTH 2200 EAST STREET

TELEPHONE 4 0 6 - 5 2 1 8

SALT LAKE CITY, UTAH

84ioa

May 8 , 1971

E X H I B I T . ^ ' ? 'P.

CASE MO.

^0/3/£

Otto Buehner & Company .
5200 South Main S t r e e t
Murray, Utah 8^107
Gentlemen:
American Aggregate Corporation has turned over t o me for c o l l e c t i o n
i t s claims a g a i n s t Otto Buehner & Company for m a t e r i a l s taken from the
Park Valley White Q u a r t s i t e mines. This i s i n a d d i t i o n to aggregate you
obtained by making an unauthorized d e a l with DeMar W. Brimhall,
My c l i e n t r e p o r t s t h a t you paid f o r the hauling of ^G\\ tons of
Vjhite Q u a r t z i t e , the quoted price of which was &35>»00 per t o n , b u t you
claimed a hauling deduction of $7.55 per t o n , making a n e t amount of #27.1|5
per ton or $26,lj6l,80.
They r e p o r t t h a t there was delivered t o you i n
S a l t Lake City, an a d d i t i o n a l 170 tons a t $35»00 per t o n , or a t o t a l of
$5,950.00. These two figures aggregate #32,^11.80.
The o f f i c e r s r e p o r t t h a t they had a d i f f i c u l t time finding out the
tonnage. I f you have received more than t h i s we want to know without d e l a y .
Payment has been due f o r approximately 8 months. Another invoice was mailed
on December 3 1 , 1970.
Unless you pay t h i s sum promptly, I s h a l l have t o t r e a t i t as a
conversion and sue f o r t r e b l e damages under the law.
Remittance must be marie t o me a t my office within five {$) d a y s .

PER:mfr
c c ; American Aggregate Corporation

I
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CASE NO.

June 15, 19 71

^

^OIQISL

Paul E. Reimann
Attorney at Law
1586 South 2200 East
Salt Lake City, Utah
Re:

Otto Buehner & Company, American Aggregate
and D.W. Brimhall Matter

Dear Mr. Reimann:
This is to acknowledge your letter of May 8, 19 71, addressed
to the Otto Buehner & Company alleging amounts due and owing to
American Aggregate Corporation.
Enclosed you will find a copy of the purchase order for our
materials from D.W. Brimhall.
Enclosed you will also find a list of all of the delivery
slips and a detailed compilation of each delivery slip and the
amount of the materials showing that we have received 4,912.9 8 tons
of material. As of the last accounting, a check was made payable
to American Aggregate to protect us from lien rights as well as
D.W. Brimhall for the full amount as pursuant to our purchase order
agreement of October 17, 1969. To my knowledge, unless you can
correct me, we have never had a contract with American Aggregate
for materials. Our contract is with D.W. Brimhall. If there is a
dispute between American Aggregate and D.W. Brimhall, then it would
appear to us that this should be something that should be worked
out between yourself and D.W. Brimhall. Would you kindly concact
me if you have any question in reference to it.
Thank you for your kindness.
Very truly yours,
CANNON, DUFFIN & HOWE

(/fs$?rt^4
Thomas A.
TAD:jna

Duffin
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CASE NO.
CORRECTIONS IN FIGURES AS TO TONNAGE HAULED
TOOTTOBUEHNER *• COMPANY, RASED ON INFORMTION DISCOVERED THE DAY BEFORE THE TRIAL
(NOTE: For the tonnage over the U.000 tons in controversy, as of
December 31, 1970, American Aggregate Corporation.billed Otto Bhuehner
& Company as follows:
96U tons hauled to Otto Buehner & Company via
Clark Tank Lines, a t #35*00 per ton
l e s s hauling c r e d i t of $7-55 per ton

$ 33,71*0,00
7,278,20
*26,1|61.80

170 tons hauled by American Aggregate Corp,
a t 435.00 per ton

5,950*00
$32,l4ll.tf0

CORRECTIONS
On Hay 22, 1973, Clark Tank Lines reported t h a t i t had not
hauled a l l of the tonnage reported* Instead of 961* tons
i t had hauled only 913 tons in excess of the 1^,000 tons*
913 tons a t $35*00 per ton
l e s s hauling c r e d i t of $7.55 per ton

$ 31,955.00
6,893.13
$25,061.85

Instead of 170 tons hauled by American Aggregate Corp.,
a t o t a l of 259 tons was hauled to Otto Buehner &
Company, or 89 tons i n excess of the number
o r i g i n a l l y b i l l e d , a t $35.00 per ton (with no
nauling c r e d i t )

9,065*00

Total as corrected

$}k,126.85

(NOTE: The c o r r e c t i o n shows an a d d i t i o n a l $l,7l5.0Jr in favor of
American Aggregate Corporation).
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OTTO BUEHNER & CO.

BY

^f : ;;: 'v '

.19.

T^

FINDINGS OF FACT AND CONCLUSIONS OF LAW dated July IS, 1973:
FINDINGS OF FACT
1. The defendant D. W. BRIMHALL was a joint venturer with the plaintiff AMERICAN AGGREGATE CORPORATION, and as such was authorized to act as an
agent for the said AMERICAN AGGREGATE CORPORATION" and to enter into the Purchase
Order Agreement identified as Exhibit 5 for the sale of aggregate to the defendant OTTO BUEHNER & COMPANY.
?..

Pi]iT\j/viit to said Purchase Order Agreement, the AMERICAN AGGREGATE

CORPORATION and D. W. BRIMHALL delivered to the defendant OTTO BUEHNER & COMPANY
5f124 tons of quartzite aggregate.
3. The defendant OTTO BUEHNER & COMPANY has either paid for or
tendered into court the full purchase price of said aggregate ami has also paid
to D. W. BRIMHALL a 15,000,00 move-i n cost*

Said payments are full payment for

all aggregate and services performed by plaintiff and D. W. BRIMHALL. The full
amount paid and tendered by OTTO BUEHNER & COMPANY to AMERICAN AGGREGATE CORPORATION and D. W. BRIMHALL, including the amount of the tender is $17f132*85.
h.

The defendant OTTO BUEHNER & COMPANY, by reason of said payments

and by reason of payments made to CLARK TANK LINES COMPANY, which was previously
dismissed from the action, paid in full all amounts due for hauling said
aggregate from the quarry to the OTTO BUEHNER & COMPANY" plant in ;5aH Pake City,
Utah.

(R. 856).
5*

The plaintiff AMERICAN AGGREGATE CORPORATION by reason of its

actions subsequent to the signing of the Purchase Onler Agreement, ratified and
accepted the .said Purchase Order Agreement*
6„

The terms of the Purchase Order Agreement were not altered by any

subsequent agreement of the parties.
7.

(R. 857)

Plaintiff's tender into Court of the full amount due the plaintiff
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AMERICAN AGGREGATE CORPORATION and to D. W. BRIMHALL constitutes a full payment
and waives any right of the defendant OTTO BUEHNER & COMPANY has by reason, of
its counterclaims* Said, tender by the defendant OTTO BUEHNER & COMPANY was
preceded prior to the time suit was filed by the nlaintiff by a tender of f'ht»
amount due. Said tender was rejected by AMCR1CAN AGGREGATE CORPORATION and
B. W BRIMHALL•
8. The defendant 1). W. BRIMHALL and the plaintiff AMERICAN AGGREGATE
CORPORATION entered Into a joint agreement to crush the aggregate for $10*00
per ton, which agreement was subsequently modified to provide for payment of
$7*25 per ton*
From, the foregoing Findings of Fact, the Court makes the following
Conclusions of Law:
CONCLUSIONS OF LAW
1. The defendant OTTO BUEHNER & COMPANY is entitled to judgment of
a no cause of action against the plaintiff AMERICAN (R, 8,5?) AGGREGATE CORPORATION.
2.

The plaintiff AMERICAN AGGREGATE CORPORATION is entitled to a no

cause of action against the defendant OTTO BUEHNER & COMPANY on its •"lOiuitercJaiait
3*

The defendant 1). W. BRIMHALL by reason of the modified agreement

is entitled to receive 57.25 per ton crushing charge on all tonnage shipped to
OTTO BUEHNER & COMPANY totaling 5,125 tons.
%.

The defendant D. W. BRIMHALL Is entitled to retain, the $5,000.00

move-in cost paid to him by the defendant OTTO BUEHNER & COMPANY.
5»

All parties shall bear their own costs.

DATED this

16

day of July, 1975.
/ s / GORDON R
JUDGE

HALL
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(H. 858)

JUDGMENT dated July 16, !{V7: (befor* modi i'vanou)
]

The Plaintiff's Complaint against the defendant OTTO BUEHNER

& COMPANY is herewith dismissed with prejudice.
2,

The defendant OTTO BUEHNER & COMPANY'S counterclaim against the

plaintiff AMERICAN AGGREGATE CORPORATION is herewith dismissed with prejudice.
3. The defendant OTTO BUEHNER 8c COMPANY'S counterclaim against
D, W. BRIMHALL is herewith dismissed with prejudice.
hm

It IB ordered that the defendant !"), W, BRIMHALl,. may retain as his

separate property the S5f000.00 move-in cost paid to him by OTTO BUEHNER 8c
COMPANY.
5.

It is ordered *Uf the iofendant \h W. BRIMHALL shall receive

from the monies paid and tendered to AMERICAN AGGREGATE CORPORATION and D. W.
BRIMHALL the sum of $7*25 per ton to compensate him per agreement for the
crushing of said aggregate. That sum is f37>1^9«00.
6.

All parties shall bear their own costs.

DATED this

If,

clay of JuLy, 1975.
/s/

GORDON R HALL
JUDGE

(R. 854)

ORDER FOR ALTERATION AND FOR AMENDMENT OF THE JUDGMENT
AS TO PARAGRAPHS k AND 5 • AND FOR MODIFICATION OF PARAGRAPHS k AND 5
OF THE CONCLUSIONS OF LAW IN CONNECTION THEREWITH DATED OCTOVER 15, 1973
"

" * The matter came on for further hearing before the Honorable

Gordon R. Ha] ! f trial judge, with Paul E. Reimann appearing a,s counsel (or plaintiff, and John E, Runyan appearing as counsel for D. W. Brimhall requesting
certain modifications of the judgment. The Court limited hearing to said paragraphs k and 5t and heard the arguments of counsel, for plaintiff and counsel
for D. W.flrimhall,and the Court being fully advised jri the premises;
Now,byTherefore,
ITLaw
ISLibrary,
HEREBY
ORDERED,
ADJUDGED
Digitized
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AND DECREED:

FIRST:

That paragraphs k and lj of the Conclusions of law are stricken

in their entirety, and the following new paragraphs k and 5 are substituted in
lieu thereof:
u

k.

By reason of the settlement agreement made between the

plaintiff AMERICAN AGGREGATE CORPORATION and D. W. BRIMHALL on July 9, 1970 f
D. W. BRIMHALL became entitled i,o n-rfive $?*?*? per ton instead of filO.OO
per ton lor mining and crushing services on all tonnage of aggregate (R«

9^0)

from plaintiff f 8 leasehold shipped to OTTO BUEHNER & COMPANY, amounting
a total of '5,17V ions, less a credit of $29 f OOOwOO collected by D. W«
BRIMHALL for the first **f000 tons, leaving a balance of $8,^97.00 at $7.25
per ton for the 1,172 tone in excess of the first 4^X)0 tons.
"5.

Under said settlement agreement, as to said 5*172 tons,

D. W, BRIMHALL was not entitled to $5|000«00 'move-in-cost 1 paid t< > hi m 1: j
OTTO BUEHNER & COMPANY, nor to make any other charge against plaintiff in
excess of said $7»25 per ton.
SECOND:

Paragraphs k and 5 of the Judgment dated ./u]v lb, 1^73, are

stricken in their" entirety ami the Judgment is modified and amended by the substitution of the following numbered paragraphs k and 5 In lieu of said paragraphs
k and 5 which originally were set forth in
n

h*

SHKI

hHgment:

By reason of the settlement agreement made between plaintiff

AMERICAN AGGREGATE CORPORATION and I). I, BRIMHALL on July 9, 1970, !>. W.
BRIMHALL became entitled to 1*7.2H per" ton Instead of $10*00 j.er ton for his
mining m v i crushing services on all tonnage of aggregate shipped to defendant OTTO BUEHNER & COMPANY totaling 5fl72 tons, lest ... credit «nf V V ^ O . O O
collected by TK I

BRIM'IALI. on the first ^ 0 0 0 tons shipped to defendant

OTTO BUEHNER & COMPANY in 1969 and 1970, leaving a balance of |8 t *f97.00
payable to I). I. BRIMHALL computed at the rate i )f I?.2,5 per ton i or the
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1172 tons in excess of the first 4,000 tons, which amount shall be payable
to him out of the money deposited or to be deposited in court by defendant
OTTO BUEHNER & COMPANY.
,f

5». Under said settlement agreement, as to said, 5il?? tons,

If, #, BRIMHALL was not entitled to $5t000.00 'move-in-costs1 paid to him
by OTTO BUEHNKR & COMPANY, nor to make any other charge against plaintiff
In excess of said $7*25 per ton*"

(B. 9^1),,

THIRD: The plaintiff's motion to modify ano auerni paragraphs I and
6 of the Judgment, is hereby denied*
Dated this

15th

day of October, 1973*
.BY

THE COURT:
/s/ GORDON R HALL
DISTRICT COURT JUDGE
(K, 9^2)

NOTICE OF APPEAL
NOTICE TG HEREBY GIVEN, that American Aggregate Corporation, a corporation, plaintiff above named, hereby APPEALS to the SUPREME COURT OF THE
STATE OF UTAH from the following portions of the .ludgment; dated and entered
July 16, 1973i as modified by the Order for Alteration and Amendment of the
Judgment as to paragraphs k and 5 dated and entered October ]*,» W 3 i
la) Plaintiff appeals from M I of paragraph 1 of said Judgment
which states that "The plaintiff's complaint against the defendsnt Otto Buehner
& Company is herewith dismissed with prejudice.ff
(b) Plaintiff appeals from that portion of paragraph 6 of said
Judgment which denies costs to plaintiff,
(c) Plaintiff appeals from said >'ud^mfnl. uy reason of failure nf
the District. Court to award plaintiff actual damages or adequate compensation
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and punitive damages against defendants Otto Hue* liner &• Company and Paul
Buehner.
(d) Plaintiff appeals from said Judgment b,y reaoiui of fai lure of
the District Court to &ward p] aintiff intex est
(e) Plaintiff appeals from that portion of the order dated, October
151 1973» paragraph "THIRD"f which denied plaintiffs motion to mortify

IR. 9^5')

and ameri'l paragraphs 1 and 6 of the Judgment.
Dated this 17th day of Octoberf 1973*
/&/

PAUL £ REIMANN
Paul E. Reimann
Attorney for Plaintiff and Appellant
1586 South 2200 East Street
Salt Lake City, Utah SklOB
(CERTIFICATE OF SERVICE by mailing to counsel for a ll other parties)•

(R. 9kk)
(NOTICE OF DEPOSIT OF CASHIERfS CHECK FOR $300.00 PAYABLE TO THE
CLERK OF THE DISTRICT COURT OF SALT LAKE COUNTY, UTAH, IN LIEU OF CORPORATE
SURETY BOND, FOR COST BONO ON APPEAL).

(R. 950).
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CERTIFICATE OF SERVICE
I hereby certify that on this date 1 personally delivered to ea(::i o X
the offices of counsel of record at the addresses .stated below, a true nad
correct copy of the foregoing ABSTRACT OF TRIAL PROCEEDINGS, which Is an
abstract of pages 1 to 660 of the Record on Appeal covering five volumes
of the trial proceedings (Ab. 1 t»o Ab, % ) , , together with photo copies of
certain exhibits (Ab, 97 to Ab. 1.39) * and photo copies of Findings of Fact
and Conclusions of Law (Ab* l4() to Ab, l*fl}t the Judgment dated July 16,
1973 (Ab. I1!?,] , Biisi the Order for Alteration and for Amendment of the
Judgment as to paragraphs k and 5, dated October 15* 1973 (Ab- 142 to Ab.
144), and Notice of Appeal from certain portions of the Judgment as amended,
dated October l/\ I'r11? (Ah. IV-1 to Ab. lAs) i
Clifford L. Ashton, Esq.
Van Cott, Bagley, Cornwall & McCarthy
Attorneys at Law
(Attorneys for Defendants and Respondents)
Suite 300f 141 East First South Street
Salt Lake City, Utah 8^111
Thomas A. Duffin, Esq.
Attorney at Law
(Attorney for Defendants and Respondents)
10 West Broadway (Fifth Floor)
Salt Lake City, Utah 8^101
John E. Runyan, Esq*
Attorney at Law
(Attorney for D. W
320 South Third East Street
Salt Lake City, Utah 8^111
Said copies were delivered this

Brimhall)

j J H ^ day of May, IQ?^.

teimann
Attorney for Plaintiff and Appellant
American Aggregate Corporation
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